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Part 1

Executive Summary

Annick Masselot and Eugenia Caracciolo di Torella

1. Introduction: background and aim of the report

The protection of motherhood, fatherhood and family life is a priority for many national
governments.' Yet, pregnancy and maternity related discrimination still occurs across Europe
in many areas of employment.” For example, although it is unlawful discrimination not to hire
a pregnant woman when she is the best qualified candidate or not to extend her fixed-term
contract when the reason relates to pregnancy, in reality this still happens. Also, women are
often not entitled to bonuses or work-related rewards during absences due to pregnancy-
related illness and/or maternity leave. Moreover, some insurance companies offer insurances
to remedy the loss of income of self-employed workers in relation to maternity leave only
after a waiting period of several years. Often airline companies refuse to allow pregnant
women on their flights.

In other words, it emerges from this report that, despite the existence of extensive
pregnancy and maternity related rights, women are still discriminated against because of their
pregnancy. It has been suggested that pregnancy and maternity related discrimination is
‘endemic’ (United Kingdom) and that women experience a lot of ‘trouble’ related to the
enjoyment of their pregnancy and maternity rights (the Netherlands). In its 2012 annual
report, the French Protection of Rights Body highlights that following the period of maternity
or parental leave the professional situation of women very often deteriorates, and sometimes
leads to harassment or to dismissal.’

The purpose of this thematic report is to provide information on discriminatory practices
suffered by individuals in and outside the area of employment and self-employment as a result
of pregnancy and maternity (in particular in relation to maternity leave). The report further
includes a discussion on the rights expressly designed for fathers, because it maintains that to
expressly make fathers part of the maternity equation is a step towards a more balanced share
of family responsibility, supporting the fight against stereotypes and ultimately the
achievement of the principle of equality. Finally, this report provides a record of best
practices in this area in order to identify a way forward for the legislator, policy makers and
NGOs

This report covers the 27 EU Member States, three associated countries (Iceland,
Liechtenstein and Norway) and three candidate countries (Croatia, Former Yugoslav Republic
of Macedonia — hereafter FYR of Macedonia — and Turkey)

2. The legislative context in European Union law
Over the last two decades the protection of pregnancy, maternity and parenthood has been one

of the aims of EU law.* For this purpose a complex array of primary (Treaty provisions) and
secondary (mostly directives) legislation has been gradually developed. In addition, there are

1
2

See later in the national reports, but this includes e.g. Greece, Spain and Hungary.

As acknowledged, inter alia, in the Report from the Commission on the application of Directive 2002/73/EC
COM(2009) 409 final. There is also a wealth of academic material which, over the years, has reiterated that
discrimination on grounds of pregnancy still occurs.

Rapport annuel 2011 du défenseur des droits, http://www.defenseurdesdroits.fr/documentation, accessed

16 July 2012.

See in particular Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to
encourage improvements in the safety and health at work of pregnant workers and workers who have recently
given birth or are breastfeeding, OJ [1992] L348/1.
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several soft law and political initiatives. The case law of the Court of Justice has also greatly
contributed to the development of this field of law. It has done so by further clarifying and
applying the principles expressed in legislation such as direct and indirect discrimination and
generally it has provided a broad definition of the equality principle. Member States are not
only obliged to comply with EU standards, they also have their own framework in place,
which is often more sophisticated than the minimum framework provided by the EU
legislator.

2.1. Primary legislation

Provisions in the Treaties and the Charter of Fundamental Rights

Article 157 of the Treaty on the Functioning of the European Union (TFEU) establishes the
obligation of equal pay between men and women and provides a general legal basis for the
adoption of measures in the field of gender equality, which includes equality and anti-
discrimination on the ground of pregnancy or maternity within the workplace. Article 19
TFEU expresses the general principle of non-discrimination beyond the strict confines of the
workplace as acknowledged by the Court of Justice in Mangold.’

Furthermore, following the adoption of the Treaty of Lisbon, the EU Charter of
Fundamental Rights® has achieved the status of primary legislation. The Charter firmly
reiterates the importance of the concept of equality (Article 20). Of specific interest for this
report is Article 33(2), which states that ‘to reconcile family and professional life, everyone
shall have the right to protection from dismissal for a reason connected with maternity, and
the right to paid maternity leave and to parental leave following the birth or adoption of a
child.”” This provision guarantees that issues related to pregnancy, maternity and parental
leave are to be protected, not only as employment and social issues but also as fundamental
human rights. Situations that are not prima facie covered by this Article, such as the rights of
fathers, are dealt with in the more general provisions of Article 20 (equality) and Article 23
(gender equality). Finally, Article 53 of the Charter provides for minimum protection and
only allows the adoption of measures that are further reaching.

2.2. Secondary legislation

The Pregnant Workers Directive

The Pregnant Workers Directive® is primarily aimed at improving health and safety at work
for pregnant workers, workers who have recently given birth and workers who are
breastfeeding. It provides for two sorts of measures, namely health and safety and protection
against unfavourable treatment. In terms of leave, Directive 92/85/EEC provides for a number
of specific forms of leave for pregnant workers and women who have recently given birth.
Article 5(3) of Directive 92/85/EEC obliges employers to grant a pregnant worker a leave of
absence to protect her health and safety and that of the foetus if moving the worker to another
job is not technically and/or objectively feasible or cannot reasonably be required on duly
substantiated grounds.

Leave must also be granted if a pregnant or breastfeeding worker is exposed to prohibited
substances or is required to do night work, if moving her to another job or changing to
daytime work is not possible (Article 5(4)). Pregnant and breastfeeding workers are not
obliged to perform night work during their pregnancy and for a period following childbirth, if
performing night work would be detrimental to the safety or health of the worker concerned
(Article 7). A transfer to daytime work or, if this is not technically and/or objectively feasible,

> Case C-144/04 Werner Mangold v Riidiger Helm [2005] ECR 1-9981.

5 0J[2010] C82/02.

See S. Koukoulis-Spiliotopoulos ‘The Lisbon Treaty and the Charter of Fundamental Rights: maintaining and
developing the acquis in gender equality’ in: European Gender Equality Law Review 1/2008 pp. 15-24.
Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to encourage improvements
in the safety and health at work of pregnant workers and workers who have recently given birth or are
breastfeeding, OJ [1992] L348/1.
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leave from work or the extension of maternity leave should be possible. Article 9 further
provides that pregnant workers must be entitled, where necessary, to time off work without
loss of pay to attend ante-natal examinations. Article 8 provides for a minimum of 14
continuous weeks of maternity leave before and/or after birth, including at least two weeks of
compulsory maternity leave, and Article 11 addresses the issue of rights related to the
employment contract and specifically the right to the maintenance of payment and/or the
entitlement to an adequate allowance during the period of maternity leave, which should not
be set at a lower rate than the level of sickness benefits. Finally, Article 10 provides that
Member States shall take the necessary measures to prohibit the dismissal of pregnant
workers, workers who have recently given birth and workers who are breastfeeding, during
the period from the beginning of their pregnancy to the end of the period of maternity leave.

Amendments to the Pregnant Workers Directive’ were proposed by the European
Commission as part of the 2008 Work-Life Balance Package,'’ which includes a number of
proposed measures concerning the reconciliation of work and family life designed to
modernise and rationalise reconciliation policies and ultimately to bring them in line with
existing equality legislation and case law. The amendments include, inter alia, a longer period
of paid maternity leave and a new period of paternity leave. However, due to ‘the broad
diversity of maternity protection and social security amongst the Member States (...) [and]
the financial implications, especially during the crisis’, the Council has not yet adopted its
first reading position. Future discussions aiming at achieving further progress in this area are
welcomed. "

The Parental Leave Directive

The measures contained in the Pregnant Workers Directive are supplemented by the Parental
Leave Directive,'> which sets minimum standards designed to facilitate the reconciliation of
work with family life. This Directive implements the Framework Agreement of the European
social partners on parental leave and time off on grounds of force majeure and repeals
Directive 96/34" It provides that Member States shall grant all employees a right, in principle
non-transferable and unpaid, to four months’ parental leave which can be used until the child
has reached the age of 8, although the precise age is to be determined by the Member States
(Clause 2). The two most important changes introduced by the 2010 amendments to the
Directive, are the extension of the period that parents can take off (from three to four months)
and most of all the fact that, in order to encourage a more equal take-up of leave by both
parents, at least one month shall be provided on a non-transferable basis. However, the
modalities of application of the non-transferable period are left to the Member States. A
fundamental problem is that the right to take parental leave remains unpaid and this has
proven to be a considerable deterrent, in particular amongst fathers.

The Parental Leave Directive further provides protection from discrimination for workers
on the grounds of applying for or taking parental leave and stipulates that, at the end of the
leave, workers have the right to return to the same job or, if that is not possible, to an
equivalent or similar job consistent with their employment contract or employment
relationship (Clause 5). Workers also have the right to request changes to their working hours
for a limited period; in considering such requests, employers must balance the needs of the
workers and the company (Clause 6). The Directive also provides a right to leave on grounds
of force majeure for urgent family reasons (Clause 7). Finally the Directive also grants these
rights in the case of adoption.

Proposal for a Directive of the European Parliament and of the Council amending Council Directive
92/85/EEC on the introduction of measures to encourage improvements in the safety and health at work of
pregnant workers and workers who have recently given birth or are breastfeeding, COM(2008) 637.

EU Commission, COM(2008) 635, available on http://europa.cu/rapid/pressReleasesAction.do?reference=
MEMO/08/603&format=HTML &aged=0&language=EN&guil anguage=en, accessed 1 June 2012.

""" Council of the European Union 21 November 2011, Progress Report, SOC 1002/ SAN 246/CODEC 2061.
Council Directive 2010/18/EU of 8 March 2010 implementing the revised Framework Agreement on parental
leave concluded by BUSINESSEUROPE, UEAPME, CEEP and ETUC.

3 Directive 96/34/EC, OJ [2010] L68/13.
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The Recast Directive

One of the foundation stones of EU law and policy in the area of gender equality in
employment was Directive 76/207 on Equal Treatment.'* This Directive has now been
amended and is part of the Recast Directive'” which incorporates and updates several existing
Directives: Equal Pay Directive 75/117/EEC,'® Equal Treatment Directive 76/207/EEC as
amended by Directive 2002/73/EC,"” Occupational Social Security Directive 86/378/EEC as
amended by Directive 96/97/EC"® and Burden of Proof Directive 97/80/EC."

The Recast Directive provides for the principle of equal treatment between women and
men which means that there should be no discrimination whatsoever — direct or indirect — on
grounds of sex.

Article 2(2)(c) of the Recast Directive provides that the definition of discrimination
includes ‘any less favourable treatment of a woman related to pregnancy or maternity leave’.
Over the years, the Court of Justice has interpreted the prohibition of pregnancy
discrimination generously and proactively. Article 28(1) also provides that the Directive shall
be without prejudice to provisions concerning the protection of women, particularly as
regards pregnancy and maternity. Recitals 23 to 25 of the Recast Directive acknowledge the
Court of Justice’s case law in this area. Article 15 grants a woman on maternity leave or a
man on paternity leave in the Member States that recognise such a right (Article 16), the right
to return to her or his job or to an equivalent post on terms that are no less favourable to
her/him and to benefit from any improvement in working conditions to which s/he would be
entitled during her/his absence. Article 16 moreover includes protection against dismissal for
fathers who exercise those rights. The same rights are granted to either parent on adoption
leave (in the Member States that recognise this right). In these cases, the rights are tied to the
event of the adoption itself.

The Statutory Social Security Directive

Statutory Social Security Directive 79/7/EEC* applies to statutory social security schemes
and statutory pensions as set out in Article 1. Article 4 prohibits both direct and indirect sex
discrimination, in particular with reference to family or marital status with respect to the
scope of the schemes and the conditions for accessing them; the obligation to contribute and
the calculation of contributions; and the calculation of benefits and the conditions governing
the duration and retention of an entitlement to benefit. It specifies that measures for the
protection of women on the ground of maternity shall not be affected by the principle of equal
treatment. However, Member States may exclude the following from the scope of the
Directive: the determination of the pensionable age; advantages granted to retired persons
who have brought up children, specifically concerning periods of interruption of employment;
old-age or invalidity benefit entitlement connected with the derived entitlements of a spouse;
and long-term benefits accorded to a spouse connected with the invalidity, old age, accidents
at work or occupational disease of their spouse.

Council Directive 76/207/EEC of 9 February 1976 on the implementation of the principle of equal treatment
for men and women as regards access to employment, vocational training and promotion, and working
conditions, OJ [1976] L39/40.

Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the implementation of

the principle of equal opportunities and equal treatment of men and women in matters of employment and

occupation (recast), OJ [2006] L204/23.

16" Council Directive 75/117/EEC of 10 February 1975 on the approximation of the laws of the Member States
relating to the application of the principle of equal pay for men and women, OJ [1975] L45/19.

7" Directive 2002/73/EC of the European Parliament and of the Council of 23 September 2002 amending Council
Directive 76/207/EEC on the implementation of the principle of equal treatment for men and women as regards
access to employment, vocational training and promotion, and working conditions, OJ [2002] L269/15.

'8 Council Directive 96/97/EC of 20 December 1996 amending Directive 86/378/EEC on the implementation of

the principle of equal treatment for men and women in occupational social security schemes, OJ [1997]

L46/20.

Council Directive 97/80/EC of 15 December 1997 on the burden of proof in cases of discrimination based on

sex, OJ [1998] L14/6.

Council Directive 79/7/EEC of 19 December 1978 on the progressive implementation of the principle of equal

treatment for men and women in matters of social security, OJ (1979) L 6/24.

20
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The Self-Employment Directive
On 5 August 2012, Self-Employment Directive 2010/41/EU* replaced Directive
86/613/EEC.” The Self-Employment Directive provides that all provisions contrary to the
principle of equal treatment must be eliminated by the Member States, in particular in respect
of the establishment or extension of a business or of any other form of self-employed activity.
Member States have an obligation to examine all initiatives concerning the recognition of the
work of spouses and, in particular, concerning the interruption of activities owing to
pregnancy or motherhood. In particular, Article 8(1) requires Member States to take the
necessary measures to grant female self-employed workers and female assisting spouses or
life partners the right to a maternity allowance for at least 14 weeks. This principle is,
however, diluted by Article 8(2) which states that it is left to the Member States to decide
whether the maternity allowance referred to is granted on a mandatory or voluntary basis.

When the allowance is granted it has to be equivalent to the allowance provided at the
national level in the event of an interruption in activities on health grounds; and/or the
average loss of income or profit;> and/or any other family-related allowance provided for and
determined by national law.

During the interruption of their activities due to maternity, self-employed women must
have access to replacement services and national social services, which may replace all or a
part of the maternity allowance.

The Goods and Services Directive

Article 4(1)(a) of the Goods and Services Directive®* provides for the protection of pregnancy
and maternity rights outside the workplace. Article 4(2) provides that ‘this Directive shall be
without prejudice to more favourable provisions concerning the protection of women as
regards pregnancy and maternity’. Of particular relevance is Article 5(1) which requires
Member States to ensure that the use of sex as a factor in the calculation of premiums and
benefits for the purposes of insurance and related financial services shall not result in
differences in individuals' premiums and benefits. This principle is further reinforced by
Article 5(3), which expressly prohibits the use of pregnancy or maternity as a way to
discriminate in the calculation of premiums and benefits for the purposes of insurance and
related financial services. Increased costs related to pregnancy and maternity shall not result
in differences in individuals' premiums and benefits. Article 5(2) contains an exception to
Article 5(1) — but not to Article 5(3) — stating that under certain circumstances it remained
possible to differentiate on the basis of gender. This provision, however, has been declared
invalid as from 21 December 2012 by the ECJ in its decision in Test-Achats.”

Soft-law provisions

Finally, there are a number of important developments in terms of soft law which shows the
Member States’ commitment to curb discrimination in this area. These measures have been
used as a platform to trigger further intervention. Amongst these, the 1992 Council
Recommendation on childcare was the first measure to encourage the equal sharing of family
responsibilities between men and women. It also addresses the issue of childcare services
(Article 3) and recommends that Member States should take and/or encourage initiatives, for
example for special leave (Article 4).

2! Council Directive 2010/41/EU of the European Parliament and of the Council of 7 July 2010 on the application

of the principle of equal treatment between men and women engaged in an activity in a self-employed capacity

and repealing Council Directive 86/613/EEC.

Council Directive 86/613/EEC of 11 December 1986 on the application of the principle of equal treatment

between men and women engaged in an activity, including agriculture, in a self-employed capacity, and on the

protection of self-employed women during pregnancy and motherhood, OJ (1986) L 359/56.

This amount may be subject to a ceiling limit.

Council Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment between

men and women in the access to and supply of goods and services, OJ [2004] L373/37.

2 Case C-236/09, Association Belge des Consommateurs Test-Achats ASBL and others v Conseil des Ministres
[2011] 2 CMLR 38.

22
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Other more recent examples of soft law include the Council Resolution of 29 June 2000
on the balanced participation of women and men in family and working life, which provides
that the balanced participation of women and men both in the labour market and in family life
is an essential aspect of the development of society, and that maternity and paternity rights as
well as the rights of children are current social values to be protected by society, the Member
States and the European Union. This commitment has been reiterated on several other
occasions, most notably in the Presidency Conclusions of 23/24 March 2006 which
acknowledged the need to promote a better work-life balance and to combat gender
stereotypes in the employment market.”® This commitment was also more recently
emphasised by the 2008 Work-Life Balance Package, which includes elements of both
binding law and soft law. In terms of soft law, the package includes a Communication from
the European Commission®’ explaining the background and context, as well as a report
monitoring the national progress towards the Barcelona childcare targets.”® One of the most
innovative elements of the Communication on the Work-Life Balance Package is the express
mention of paternity leave defined as ‘a short period of leave for fathers around the time of
the birth of a child.”” The suggestion was incorporated by the European Parliament in the
proposal to amend the Pregnant Workers Directive. The latter has not been adopted yet
because of the opposition of some Member States, most notably the United Kingdom, in the
Council. Furthermore, the Progress Report highlighted that had the Directive been amended,
there was consensus that paternity leave would have not been included.*® This has been
justified by the difficult economic situation across Europe.”*'

2.3. The case law of the European Court of Justice

The Court of Justice has been proactive in developing the framework of legislative rights
relating to pregnancy, maternity, parental and paternity leaves by providing broad and liberal
interpretations of these fundamental rights. In the early cases of Dekker’> and Hertz,> the
Court established that as only women can become pregnant, a refusal to employ or the
dismissal of a pregnant woman based on her pregnancy or her maternity amounts to direct
discrimination on the grounds of sex, contrary to Articles 2(3) and 5(1) of Directive
76/207/EEC (now Article 2(2) of the Recast Directive).”* On the basis of this principle, the
Court has further held that any unfavourable treatment directly” or indirectly® connected to
pregnancy or maternity constitutes direct sex discrimination. In addition, the Court has held
that the protection of pregnancy and maternity rights is aimed at promoting substantive

% Presidency Conclusions of 23/24 March 2006, 777751/1/06 REV 1.

27 Communication from the Commission ‘A Better Work-Life Balance: Stronger Support for Reconciling

Professional, Private and Family Life’, COM(2008) 635.

European Commission report ‘Implementation of the Barcelona Objectives concerning Facilities for Pre-

School-Age Children” COM (2008) 638.

¥ Consultation Document SEC (2006) 1245 and SEC (2008) 571 as discussed in the Communication from the
Commission ‘A Better Work-Life Balance: Stronger Support for Reconciling Professional, Private and Family
Life’ COM (2008) 635. See also European Commission, Employment, Social Affairs and Equal Opportunities
‘Opinion on New Forms of Leave (Paternity Leave, Adoption Leave and Filial Leave’ 2008.

3 The EU Council, Proposal, Progress Report, 2008/0193 (COD) SOC 423/SAN 107/CODEC 875.

3U Commission Improves Work-Life Balance for Millions with Longer and Better Maternity Leave Brussels,

3 October 2008, IP/08/1450, available on http://europa.eu/rapid/pressReleasesAction.do?reference=IP/08/1450
&format=HTML&aged= (as of 10 June 2012).

32 Cases C-177/88 Dekker v Stichting Vormingscentrum voor Jonge Volwassenen Plus [1990] ECR 1-3941.

33 C-179/88 Handels- og Kontorfunktioncerernes Forbund I Danmark (Hertz) v Dansk Arbejdsgiverforening
[1990] ECR 1-3979.

3 This principle was reiterated in cases C-320/01 Busch [2003] ECR [-2041 in Paragraph 39 and C-394/96
Brown v Rentokil [1998] ECR 1-4185 in Paragraph 16. However, the specific protection against dismissal of
pregnant and new mothers starts at the moment that the employer is informed of the pregnancy until the
worker’s return to work after her period of maternity leave. If the worker is absent after her period of maternity
leave for reasons of illness, even if the illness is pregnancy related, the special protection no longer applies but
she can claim treatment that is equal to that of a sick male worker.

3% Case C-32/93 Webb v EMO Air Cargo [1994] ECR 1-3567 in Paragraph 19.

36 Case C-421/92 Habermann-Beltermann v Arbeiterwohlfart [1994] ECR 1-1657 in Paragraphs 15-16.
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gender equality,’’ the health of the mother directly following the birth of a child and the
relationship between the new mother and her new-born child*® as well as between a father and
his child.” Furthermore the Court has also made it clear on several instances, most notably in
the decision in Hill* that the principle of reconciliation between work and family life is a
corollary of the principle of equality.

The Court of Justice has held that no other interest, not even economic interest, can
prevail over the protection of pregnancy and maternity leave. Thus, refusing to employ a
woman because she is pregnant cannot be justified on grounds of the financial loss the
employer would suffer for the duration of the maternity leave.*' Similarly, if the woman
appointed cannot be employed in the post concerned for the duration of her pregnancy, the
employer cannot raise the excuse of financial loss.*

Moreover, pregnancy and maternity rights cannot be dependent on whether the woman's
presence at work during the period corresponding to maternity leave is essential to the proper
functioning of the business in which she is employed,” even if the contract of employment
was concluded for a fixed term.** The Court has also made it clear that health and safety
obligations cannot be taken into consideration in such a way as to be detrimental to pregnant
workers.*

Finally, a worker does not have an obligation to disclose her pregnancy either during
recruitment™ or at any other stage of her employment.*’

The definition of worker and pregnant worker

In the area of free movement of persons, the Court of Justice considers that ‘the concept of
worker has a Community meaning and must not be interpreted in a restrictive manner.”* The
Court has interpreted broadly the concept of worker for the purpose of applying EU gender
equality, pregnancy and maternity rights. It considers that a director of a publicly-owned
company is a worker if she has provided services to the company and is an integral part of
it.* The Court went further and held that even if the worker cannot be classified as a
‘pregnant worker’ for the purposes of Council Directive 92/85/EEC, if the removal of a board

37 Cases C-207/98 Mahlburg v Land Mecklenburg-Vorpommern [2000] ECR 1-549 in Paragraph 26 and
C-136/95 Caisse nationale d'assurance vieillesse des travailleurs salariés v Thibault [1998] ECR I-2011 in
Paragraph 26.

3% Cases 184/83 Ulrich Hofinan v Barmer Ersatzkasse [1984] ECR 3047, C-207/98 Mahlburg v Land
Mecklenburg-Vorpommern [2000] ECR 1-549 in Paragraph 21; C-136/95 C-136/95 Caisse nationale
d'assurance vieillesse des travailleurs salariés v Thibault [1998] ECR 1-2011 in Paragraph 25; C-421/92
Habermann-Beltermann v Arbeiterwohlfart [1994] ECR 1-1657 in Paragraph 21; C-32/93 Webb v EMO Air
Cargo [1994] ECR 1-3567 in Paragraph 20 and C-394/96 Brown v Rentokil [1998] ECR 1-4185 in Paragraph 18.

39 Case C-104/09 Roca Alvarez v Sesa Start Espaiia ETT SA [2010] ECR 1-8661.

40 Case C-243/95 Kathleen Hill and Ann Stapleton v the Revenue Commission and the Department of Finance
[1998] ECR 1-3739 in Paragraph 42: the Court held that ‘Community policy in this area is to encourage and, if
possible, adapt working conditions to family responsibilities. Protection of women within family life and in the
course of their professional activities is, in the same way as for men, a principle which is widely regarded in
the legal systems of the Member States as being the natural corollary of the equality between men and women,
and which is recognised by Community law.” See also C-1/95 Hellen Gerster v Freistaat Bayern [1997] ECR
1-5253.

*1 Cases C-177/88 Dekker v Stichting Vormingscentrum voor Jonge Volwassenen Plus [1990] ECR 1-3941 and
C-207/98 Mahlburg v Land Mecklenburg-Vorpommern [2000] ECR I1-549 in Paragraph 29.

42 Case C-207/98 Mahlburg v Land Mecklenburg-Vorpommern [2000] ECR 1-549.

B Case C-32/93 Webb v EMO Air Cargo [1994] ECR 1-3567 in Paragraph 26.

# Cases C-109/00 Tele Danmark A/S v Handels- og Kontorfunktioncerernes Forbund i Danmark (HK), acting on
behalf of Marianne Brandt-Nielsen [2001] ECR 1-2785 in Paragraph 34 and C-438/99 Maria Luisa Jiménez
Melgar v Ayuntamiento de Los Barrios [2001] ECR 1-6915 in Paragraphs 43-47.

5 Cases C-66/96 Haj Pedersen and others [1998] ECR 1-7327 and C-207/98 Mahlburg v Land Mecklenburg-
Vorpommern [2000] ECR 1-549.

% Case C-32/93 Webb v EMO Air Cargo [1994] ECR 1-3567.

47 Case C-320/01 Wiebke Busch v Klinikum Neustadt GmbH & Co. Betriebs-KG [2003] ECR 1-2041.

8 Case C- 357/89 V. J. M. Raulin v Minister van Onderwijs en Wetenschappen [1992] ECR I-1027 in
Paragraph 10.

4 Case C-232/09 Dita Danosa v LKB Lizings SIA [2010] ECR 1-11405.

Fighting Discrimination on the Grounds of Pregnancy, Maternity and Parenthood 7



Part | - Executive Summary

member is due, or essentially due, to pregnancy, it can only affect women and it is therefore
direct discrimination on grounds of sex contrary to Council Directive 76/207/EEC.*

The Court considers that women undergoing in-vitro fertility treatment (IVF) must be
protected against dismissal from the start with the transplantation of the fertilized ova.”’ When
the dismissal occurs before the ova are technically transferred, the worker cannot be protected
by Directive 92/85, but the ECJ has pointed out that to dismiss a woman because she is
undergoing IVF was contrary to the Equal Treatment Directive.’

The remuneration of pregnant workers and workers on maternity leave

The question of pay in relation to pregnancy and maternity rights has been a difficult issue.
The Court has held that the position of workers on maternity leave is not comparable to that
of a worker actually at work. Although male and female workers are entitled to equal pay for
work of equal value under Article 157 TFEU, when a worker is on maternity leave, her right
to remuneration (and to equal pay) falls under the regime of Article 11 of Directive
92/85/EEC. Women on maternity leave can only rely on the minimum guaranteed allowance
set in Article 11(2)(b) of Directive 92/85/EEC, which cannot be less than the sick leave pay.>
Workers on maternity leave are not therefore entitled to continue to receive their full pay or to
be paid any allowances that are dependent on the performance of specific functions in
particular circumstances and are intended to compensate for the disadvantages related to those
functions.

However, the pay received during maternity leave must at least in part be determined on
the basis of the pay earned before the maternity leave begins, and any pay rise awarded
between the beginning of the reference period and the end of the maternity leave must be
taken into account in calculating such pay. The Court decided that workers are entitled to
have any pay increase received before the start of their maternity leave taken into
consideration in the calculation of the earnings-related element of their statutory maternity
pay.”* In addition, the Court has held that maternity leave has to be included in the calculation
of seniority when determining conditions for access to work.>

With regard to the duration of remuneration based on a sick-leave scheme in the event of
pregnancy-related illness, the Court has ruled that a sick-pay scheme is not discriminatory if it
provides for a reduction in pay in cases where the absence exceeds a certain duration, with
regard to female workers absent prior to maternity leave by reason of an illness related to their
pregnancy, as well as with regard to male workers absent by reason of any other illness.” In
such cases, the female worker should be treated in the same way as a male worker who is
absent on grounds of illness. However, the amount of payment made should not be so low as
to undermine the objective of protecting pregnant workers.

There is also a distinction between the legal regime applicable to pregnant workers and
the one applicable to workers on maternity leave. The nature of the remuneration in question
is important in terms of deciding whether a pregnant worker or indeed in some instances a
worker on maternity leave is entitled to it or not. The problem is to define the relationship
between the right to a minimum allowance as defined under Article 11 of Directive
92/85/EEC and the right to pay under Article 157 TFEU and to tie this in with the provisions
on direct discrimination in the Recast Directive.

In the same vein, the Court also clarified”’ that Clause 2.6 and 2.8 of the framework
agreement on parental leave does not preclude taking into account, in the calculation of an

0 Case C-232/09 Dita Danosa v LKB Lizings SIA [2010] ECR 1-11405.

1 Case C-506/06 Sabine Mayr v Backerei und Konditorei Gerhard Flockner OHG [2008] ECR I-1017.

2 Case C-506/06 Sabine Mayr v Backerei und Konditorei Gerhard Flockner OHG [2008] ECR I-1017.

5 Case C-432/93 Gillespie v Northern Health and Social Services Board [1995] ECR 1-4705 and Case C-411/96
Boyle [1998] ECR. 1-6401.

3 C-147/02 Alabaster v Woolwich plc and Secretary of State for Social Security [2004] ECR 1-3101.

5 Cases C-294/04 Carmen Sarkatzis Herrero v Instituto Madrileiio de la Salud (Imsalud) [2006] ECR 1-1513
and C-284/02 Land Brandenburg v Ursula Sass [2004] ECR 1-11143.

6 C-191/03 McKenna v North Western Health Board Case [2005] ECR 1-7631.

7 Case C-537/07 Evangelina Gémez-Limén Sanchez-Camacho v Instituto Nacional de la Seguridad Social
(INSS) [2009] ECR 1-6525.
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employee’s permanent invalidity pension, the fact that he has taken a period of parental leave
in the form of reduced working hours during which he made contributions and acquired
pension entitlements in proportion to the reduced salary received. Clause 2.8 of the
framework agreement on parental leave does not require Member States to ensure that during
parental leave employees continue to receive social security benefits. The principle of equal
treatment for men and women in matters of social security, within the meaning of Council
Directive 79/7/EEC, does not preclude an employee, during part-time parental leave, from
acquiring entitlements to a permanent invalidity pension according to the time worked and the
salary received and not as if he had worked on a full-time basis.

The right to receive bonuses

The question of whether a bonus is payable at all or in part to an employee who has been
absent on maternity leave for all or part of the relevant bonus period has been addressed by
the Court of Justice in a number of cases. There is a technical distinction between the rules
applicable to different kinds of payments granted to women on (extended) maternity leave.
The complexity of applicable EU legal provisions on this issue and the answers given by the
Court has led to confusion in the Member States. Two types of bonuses exist. The first types
of bonuses are those which are aimed at all workers as an encouragement to work, which
should be given to all workers regardless of whether the worker is pregnant or on maternity
leave.”® The second type of bonus depends on the performance of the worker at work. Women
on maternity leave can be excluded from this latter bonus.

A pregnant worker is, in principle, entitled to equal pay under Article 157 TFEU, unless
she cannot perform her normal duty for reasons connected to health and safety and is
therefore transferred to another job or required to not continue working. In these cases her
right to equal pay can be compromised. The Court held that workers given leave from work or
transferred to another job because of pregnancy-related health and safety are entitled to their
basic monthly pay and the supplementary allowances attached to their occupational status.
However, they cannot claim the allowances and supplements which are intended to
compensate for the disadvantages related to the performance of specific tasks in particular
circumstances, where they do not actually perform those tasks.®

Fixed-term contracts

The non-extension of fixed-term contracts because of pregnancy and maternity constitutes
direct sex discrimination contrary to EU gender equality law. The Court has addressed this
issue in a series of cases.®' In Melgar,” for example, it clearly stated that ‘where non renewal
of a fixed term contract is motivated by the worker’s state of pregnancy, it constitutes direct
discrimination on grounds of sex’ contrary to EU law.

Annual leave and maternity leave

A growing number of cases is concerned with the clashes between periods of annual leave
and periods of maternity leave or parental leave. The Court of Justice addressed the issue of
the interaction between the right to maternity leave as guaranteed by Directive 92/85/EEC and

8 (C-333/97 Lewen v Denda [1999] ECR 1-7243.

% In C-194/08 Susanne Gassmayr v Bundesminister fiir Wissenschaft und Forschung [2010] ECR 1-6285 an

Austrian doctor was refused the on-call duty allowance, which was additional to her basic pay, because she had

to stop working for health and safety reasons; C-471/08 Parviainen v Finnair Oyj [2010] ECR 1-6533 involves

the temporary transfer of an air hostess during her pregnancy to other duties and the pay she received during
the period of transfer: upon being transferred to desk duties, she lost her right to a supplementary allowance,
which was intended to compensate for the specific disadvantages connected with the organisation of working
hours in the air transport sector.

See the discussion further below in 3.3.1. on the right to receive bonuses.

81 Case C-32/93 Webb v EMO Air Cargo [1994] ECR 1-3567 in Paragraph 26; Cases C-109/00 Tele Danmark
A/S v Handels- og Kontorfunktioncerernes Forbund i Danmark (HK), acting on behalf of Marianne Brandt-
Nielsen [2001] ECR 1-2785 in Paragraph 34.

62 Case C-438/99 Maria Luisa Jiménez Melgar v Ayuntamiento de Los Barrios [2001] ECR 1-6915 in
Paragraph 47.
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the right to paid annual leave under Article 7(1) of Directive 93/104/EC (now amended by
Directive 2003/88/EC) in Gomez.”> The Court of Justice held that a worker must be able to
take her annual leave during a period that did not overlap with her maternity leave, even
where a collective agreement fixed periods of leave for all workers.

Moreover, the Court held that although it is generally appropriate to apply the pro rata
principle for holidays when an employee works part-time, this principle cannot be applied
retrospectively to annual leave already accrued before the transition from full-time to part-
time work.® Tt is expected that this decision will be relevant to workers who return from
maternity leave and arrange with their employer to work on a part-time basis. As workers
continue to accrue annual leave while on maternity leave, this judgment confirms that they
will be entitled to take that accrued holiday upon their return to work as if they had worked on
a full-time basis. In addition, the Court made it clear that holidays accrued before a period of
parental leave should not be lost. A worker on parental leave is entitled to keep the annual
leave she has accrued and should be permitted to carry it over to following leave years when
she returns to work.

Dismissal and other unfavourable treatment during maternity and parental leave

Under Article 2(2) of the Recast Directive and Article 10 of the Pregnant Workers Directive,
pregnant workers and workers on maternity leave are protected from dismissal during the
period from the beginning of their pregnancy to the end of the maternity leave. In Paquay,”
the Court ruled that the prohibition to dismiss pregnant women or women who are on
maternity leave as determined in the Pregnant Workers Directive is not limited to the
notification of a decision to dismiss but it also includes the steps leading up to such a decision
during that protected period. Therefore the dismissal of a woman that takes place almost
immediately after returning from maternity leave is considered to fall within the protected
period.

The Court has also clarified the conditions for the calculation of compensation for
dismissal when this occurs during part-time parental leave.®® The Court of Justice held that
the concept of ‘rights acquired or in the process of being acquired’ in the agreement must
cover all the rights and benefits, whether in cash or in kind, derived directly or indirectly from
the employment relationship. Accordingly, national legislation which would result in the
rights flowing from the employment relationship being reduced in the event of parental leave
could discourage workers from taking such leave and could encourage employers to dismiss
workers who are on parental leave rather than other workers. The Court therefore concludes
that the framework agreement on parental leave precludes, where an employer unilaterally
terminates a worker’s full-time employment contract of indefinite duration, without urgent
cause or without observing the statutory period of notice, and while the worker is on part-time
parental leave, the compensation to be paid to the worker from being determined on the basis
of the reduced salary being received when the dismissal takes place. In other words, the
European Court of Justice decided that the indemnification in lieu of notice of an employee
benefiting from parental leave should be calculated as if the employee had not reduced his/her
working hours, thus on the basis of his/her full-time salary.

The Parental Leave Directive

In Zoi Chatzi® the Court interpreted the provisions of the Parental Leave Directive. The Court
was asked whether Directive 96/34/EC, interpreted in conjunction with Article 24 of the
Charter of Fundamental Rights of the European Union, can be regarded as also creating in
parallel a right to parental leave for the child. If twins are born, does the granting of one
period of parental leave constitute unfair discrimination on the basis of birth and a restriction
on the right of twins? The European Court replied that the Parental Leave Directive does not

8 Case C-342/01Gomez v Continental Industrias del Caucho SA. [2004] ECR 1-2605.

4 Case C-486/08 Zentralbetriebsrat der Landeskrankenhiuser Tirols v Land Tirol [2010] ECR 1-3527.
65 Case C-460/06 Paquay v Societe d'architectes Hoet and Minne SPRL [2007] ECR 1-8511.

86 Case C-116/08 Christel Meerts v Proost NV [2009] ECR 1-10063.

57 Case C-149/10 Zoi Chatzi v Ypourgos Oikonomikon [2010] ECR 1-8489.
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award to the child a personal right of parental leave. In addition, the provisions of the
Directive do not mean that the birth of twins establishes a right to a number of parental leaves
equal to the number of children born. The Court clarified that under the light of the principle
of equal treatment, the Directive imposes on the national legislators the establishment of a
parental leave system, where, depending on the situation in the relevant Member State, it
ensures to the parents of twins a treatment that takes into account their special needs as
appropriate. It is for each Member State to ascertain whether national legislation meets this
requirement and to interpret — to the extent possible — this national legislation in line with EU
law.

Maternity or parental leave?
The ECJ has held that an employee who had been granted parental leave, and then discovered
that she was pregnant and due to give birth part-way through her parental leave, should be
allowed to end her parental leave early and return to work in order to benefit from paid
maternity leave.®

Similarly, in Busch,” the Court examined the case of a nurse wishing to return to work
before the end of a period of parental leave and in order to do so she informed her employer
that she was pregnant again. Although her new pregnancy was likely to prevent her from
carrying out all of her normal duties, the Court held that the employer was not permitted to
prevent her from returning early.

Effective judicial protection

The Court has established that a pregnant woman must be entitled to effective judicial
protection.” Thus, if national law lays down a time limit for a pregnant woman dismissed
from employment during pregnancy which is too short and also bars pregnant women from
obtaining damages when other employees can get them, the law in question discriminates
against female employees.

Whilst the decision in Pontin represents a clear case of direct discrimination, the Court
has also addressed cases of indirect discrimination such as the requirement of flexibility and
mobility and the length of service. In Danfoss’’ the Court held that adaptability to variable
hours, place of work or training was justifiable only if these criteria were ‘of importance for
the performance of specific tasks entrusted to the employee’. However, it also added that,
‘length of service goes hand in hand with experience and since experience generally enables
the employee to perform his duties better, the employer is free to reward it without having to
establish the importance it has in the performance of specific tasks entrusted to the employee’.

Pending cases

A few cases on issues connected to pregnancy, maternity and parenthood have recently been
referred to the Court. Two very similar cases coming from Finland concern issues of pay. In
both Terveys”™ and Ylemmdt Toimihenkilét YIN ry,” the Court has been asked whether to
move an employee from unpaid childcare leave to maternity leave without paying
remuneration in accordance with the national collective agreement is compatible with
Directive 2006/54 and Directive 92/85. A further case which is an area already addressed by
the Court™ is that of Betriu Montull.” Here the Court has been asked to interpret the

68 Case C-116/06 Sari Kiiski v Tampereen Kaupunki [2007] ECR 1-7643.

59 Case C-320/01 Wiebke Busch v Klinikum Neustadt GmbH & Co. Betriebs-KG [2003] ECR 1-2041.

™ Case C-63/08 Virginie Pontin v T-Comalux SA [2009] ECR 1-10467.

' Case C-109/88 Handels-og Kontorfunktionaerernes Forbund I Danmark v Dansk Arbejdsgiverforening, acting
on behalf of Danfoss [1989] ECR 1-3199.

Case C-512/11 Terveys — ja sosiaalialan neuvottelujdrjestd TSN ry v Terveyspalveluan Liitto ry, Mehildinen
Oy, lodged on 3 October 2011.

Case C-513/11,Ylemmdit Toimihenkilét YTN ry v Teknologiateollisuurs ry, Nokia Siemens Networks Oy, lodged
on 3 October 2011.

This is a similar situation to the one discussed in Case C-104/09 Roca Alvarez v Sesa Start Esparia ETT SA,
[2010] ECR I- 08661.
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compatibility of a Spanish legislative provision with the principle of equal treatment. The
domestic legislative provision recognises the primary right of the mother, but not of the
father, to suspend the contract of employment and to return to the same job, paid for by the
social security system, even once the six-week period following the birth has elapsed. On the
contrary, male employees can enjoy the same right only if the mother’s health is at risk and/or
if the child’s mother enjoys the status of dependent employee.

In the case of Riezniece’® the Court will decide on actions which might result in a female
employee on parental leave losing her post after returning to work.

In the cases of C.D.”” and Z"® the Court has been asked, for the first time, to decide on
maternity via surrogacy agreements. Finally, another new issue in this area was raised in the
case of Kalikauskas” where the Court has been asked to interpret the concept of
discrimination by association in the context of pregnancy.

3. Summary of the findings

This report looks at the national statutory rights related to the protection of pregnancy,

maternity and parenthood across the EU Member States and their application in practice.

Overall, these rights are of a reasonable standard. The EU has been successful in establishing

a common ground and often the domestic provisions go beyond the obligations set by the EU.

The fact that a platform of rights is available, however, does not mean that problems do not

exist: these are more difficult to assess as they are often ‘hidden’. One of the most

fundamental findings of this report is the existence of a large gap between the letter of the law
and its practice. In other words, if on paper the law exists and is comprehensive, it is too often

circumvented in practice and individuals do not always attempt to enforce their rights. A

number of recent national studies® into pregnancy and maternity discrimination reveals a

considerable level of discriminatory practices towards pregnant workers and new mothers,

including dismissal, harassment, the refusal to extend fixed-term contracts of employment or
to recruit, and detrimental changes in the terms of the contract of employment upon return
from maternity leave. It is clear that cultural stereotypes are still very much alive across

Europe: in many countries, women are still perceived as the main carer, and therefore not

primarily as a worker in their full right.

In terms of employment rights, it is possible to highlight some other common trends.

(1) Generally speaking, the level of protection granted to pregnancy, maternity and
parenthood is more sophisticated for those working in the public sector than for workers
in the private sector (e.g. Turkey; Portugal, Austria). However, in Greece, the more
favourable public-sector legislation is in certain respects disregarded, while it also
contains some discriminatory provisions. The vast majority of women end up working in
the public sector which is then seen as responsible for managing pregnancy and childcare
related problems (e.g. Finland, Portugal). Similarly, workers in the private sector are
more likely to suffer from discrimination than workers in the non-profit sector (e.g.
Croatia).

(2) Discrimination appears to be less common in larger compared to smaller businesses (e.g.
the Netherlands, United Kingdom). Sometimes the protection offered may, in practice,
differ according to the size of the company (e.g. United Kingdom, Germany).

5 Case C-5/12 Marc BetriuMontull v Instituto Nacional de la Seguridad Social (INSS), lodged on 3 January

2012.

Case C-7/12 Nadezda Riezniece v Zemkopibas ministrija (Republic of Latvia), Lauku atbalsta dienests, lodged

on 4 January 2012.

77 Case 167/12 C.D. v S.T. lodged on 3 April 2012.

8 Case 363/12 Z. v A Government Department and the Board of Management of a Community School, lodged on
30 July 2012.

" Case C-44/12 Andrius Kalikauskas v MacduffShellfish Limited, Duncan Watt, lodged on 30 January 2012.

8 For example, this is the case in Greece, France, Lithuania, the Netherland, Spain and the United Kingdom.
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The impact of pregnancy and maternity rights on the ability and level of female engagement
in the workplace is not clear. In short, employers generally claim that more entitlement to
pregnancy and maternity rights leads to more discrimination against women, while parents
claim that they require more protection and more rights in order to be able to access and retain
paid employment. Although no specific studies is outlined in this report, it has been suggested
that the extent of pregnancy and maternity rights is directly linked to lower employment rates
for women in some cases (e.g. Bulgaria, Poland, Greece, Lithuania).81 Conversely, some
research demonstrates a positive relationship between increased family leave coverage and
women’s return to work after childbirth (e.g. United Kingdom).*

3.1. Discrimination in the access to employment — recruitment process and monitoring
Since the decision in Dekker,* the Court has established two pivotal principles. First, as only
women can become pregnant, the refusal to engage a pregnant woman because of pregnancy
or maternity amounts to direct discrimination. This is furthermore reinforced by Article 10 of
the Pregnant Workers Directive. To qualify dismissal on grounds of pregnancy as direct
discrimination means, in principle, that it cannot be justified in any way, in particular by
economic considerations.* The dismissal of a pregnant worker or a new mother, however,
can under certain conditions unrelated to pregnancy be justified.¥ Second, in certain
circumstances, such as pregnancy, a male comparator is not necessary. This is reflected also
in Article 15 of the Recast Directive, which provides that at the end of her maternity leave a
woman is entitled ‘to return to her job or to an equivalent post on terms and conditions which
are no less favourable to her and to benefit from any improvement in working conditions to
which she would have been entitled during her absence’. By now these principles appear to
have been embedded in the relevant domestic legislation of the Member States.

A few experts have stated that the legal framework with regard to the prohibition of
discrimination in the recruitment process is not yet of an acceptable standard. For instance, in
the Turkish private sector, discrimination in selection procedures is not prohibited by the
Labour Act, despite the existence of a criminal law prohibiting such behaviour.* In Poland,
there is no clear legal provision that links sex discrimination to pregnancy and maternity
discrimination.

Still, most experts state that the law prohibiting discrimination regarding recruitment of
pregnant women and new mothers is sufficient and satisfactory. Nevertheless, this report
highlights the existence of unfavourable treatment in practice against pregnant women or
young mothers applying for a job. Indeed, in practice, these principles are often violated (e.g.
Poland, Hungary, Germany) and in fact pregnant women tend to not apply for jobs during
their pregnancy (e.g. Romania). Discriminatory practices regarding the wording of job offers

81 http.//www.efka.org.pl/index.php?action=dyskusje&ID=13, accessed 16 August 2012. See also CAZES
SANDRINE - NESPOROVA ALENA: Flexicurity. A relevant approach in Central and Eastern Europe. ILO,
Geneva. 2007.

82 J. Waldfogel, Y. Higuchi and M. Abe Maternity Leave Policies and Women's Employment after Childbirth:
Evidence from the United States, Britain, and Japan (1998, LSE), available on
http://eprints.Ise.ac.uk/6533/1/Maternity_Leave_Policies and Women's Employment after Childbirth Evide
nce_from the United_States, Britain_and Japan.pdf, accessed 10 August 2012; see also J. Plunkett The
Missing Million: The potential for female employment to raise living standards in low to middle income
Britain, http://www.resolutionfoundation.org/media/media/downloads/The_Missing_Million.pdf, accessed
10 August 2012.

8 Case C-177/88 Dekker v Stichting Vormingscentrum voor Jonge Volwassenen Plus [1990] ECR 1-3941.

8 This reasoning has also been applied in cases of indirect sex discrimination, where the Court held that

budgetary considerations cannot in themselves justify sex discrimination. See for example Case C-343/92

M. A. De Weerd, née Roks, and others v Bestuur van de Bedrijfsvereniging voor de Gezondheid, Geestelijke en

Maatschappelijke Belangen and others [1994] ECR I-571.

Article 10(1) of the Pregnant Workers Directive provides that ‘Member States shall take the necessary

measures to prohibit the dismissal of workers, within the meaning of Article 2, during the period from the

beginning of their pregnancy to the end of the maternity leave referred to in Article 8 (1), save in exceptional
cases not connected with their condition which are permitted under national legislation and/or practice and,
where applicable, provided that the competent authority has given its consent.’

Of course the rules regarding criminal procedure and civil procedure would differ and for instance the reversal

of the burden of proof might not apply in criminal proceedings, making it harder to prove discrimination.
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is relatively easy to monitor, but it is a lot more difficult to control the substance of interviews
conducted prior to hiring and to assess the real motivation behind recruitment decisions of
employers. In Hungary, for example, during the process of recruiting, it is still common in
practice to ask a woman questions concerning future plans for pregnancy and childcare
arrangements. The expert points out that it is also rather widespread that women are not
recruited because employers assume that mothers of young children will not be punctual in
morning shifts.®” One of the main issues is the ability to bring forward sufficient evidence in
order to prove discrimination in this case (e.g. Czech Republic, Germany, Greece). Job
applicants also rarely seek legal remedies because of the fear of being labelled as
‘troublesome’ or victimized when they look for another employment (e.g. Croatia).

A way around this difficulty could be to impose the systematic monitoring of recruitment
processes. In Spain, an initiative taken by the Labour and Social Security Inspectorate®®
aimed amongst other things at monitoring companies' compliance with their obligations to
achieve effective equality between women and men in the access to employment and
recruitment processes. The study uncovered violations which were followed by penalties and
involved a large number of workers.

If the recruitment process is not monitored and controlled by for instance the labour
authorities, the existence of the legal prohibition to discriminate against pregnant applicants is
often not sufficient to guarantee equal treatment in the recruitment process. However, in spite
of the existence of a monitoring system in the Romanian recruitment process, pregnant
women in practice refrain from applying for a job or to change jobs while they are pregnant.
This situation is likely to exist in most Member States.

Good practice:
In Belgium, a person who claims pregnancy or maternity discrimination during the

recruitment process can access two types of redress from the Labour Court which may be
combined: an order to put an end to the discrimination and fixed damages if the employer is
not able to demonstrate that the candidate would not have been recruited even if there had
been no discrimination.

3.2. Adjustment of working conditions/leave for reasons connected to health and safety
The Pregnant Workers Directive creates two types of obligations for employers, who must, on
the one hand, ensure the health and safety of pregnant workers and workers who have recently
given birth or are breastfeeding and, on the other hand, must respect the principle of sex
equality and refrain from discrimination against this category of workers. The two obligations
should work in harmony. Although the Court of Justice has clearly stated that obligations
regarding health and safety cannot be taken into consideration in such a way as to be
detrimental to pregnant workers,* health and safety considerations have been used as a way
of excluding women from the workplace (e.g. Croatia). In Luxembourg, for instance, many
actors such as women’s associations are denouncing the fact that, in practice, pregnant
workers who are employed in the medical sector or in the social sector are systemically
exempted from work. In Croatia, pregnant workers who want to continue working night
shifts must make a request and present a medical certificate to their employer. This is seen as
overprotection which is harmful to the employment of women in a general way. Failure to
adjust working conditions and/or working hours of pregnant workers to avoid exposure to
occupational risks, with the result that women may have lost their job, has been noted in
Cyprus, but no complaints were made to the competent authorities.

In practice, some pregnant workers who requested the application of protection on health
and safety grounds have experienced discrimination, victimization and bullying (e.g.
Lithuania).
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http://www.egyenlobanasmod.hu/jogesetek/hu/.

Labour and Social Security Inspectorate Action Plan for 2008-2010 to monitor effective equality between men
and women in companies.

8 Cases C-66/96 Hoj Pedersen and others [1998] ECR 1-7327 and C-207/98 Mahlburg v. v Land Mecklenburg-
Vorpommern [2000] ECR 1-549.
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3.3. Remuneration

The legal framework relating to the remuneration of workers on maternity leave is complex,
involving, on the one hand, the articulation of the principle of equal pay under Article 157
TFEU and the Recast Directive and, on the other hand, the right to be paid an allowance
under Article 11 of the Pregnant Workers Directive. The Court of Justice has reviewed this
area in a number of cases. The complexity of this area may be the result of the confusion of
the domestic systems. The method for calculating the remuneration of a worker on pregnancy,
maternity, paternity leave and in some cases also parental leave (with the exception of some
Member States, e.g. the United Kingdom) differs from Member State to Member State.” In
Italy, for example, employers are entitled to a daily indemnification paid by the National
Institute for Social Protection. Such indemnification is granted to those employed in the
private and the public sector and to the self-employed. However, it is granted differently,
depending on whether the employee works in the private or the public sector: whilst in the
former, payment is equivalent to 80 % of the employee’s average daily wage — although most
collective agreements provide for the full amount — in the latter, employees are generally
entitled to 100 % of their wage. The same amount is paid to fathers who take advantage of
paternity leave. In Luxembourg, maternity leave is paid 100 % of the average daily insurable
income which is based on earnings during the three months before maternity leave. In the
United Kingdom, to qualify for statutory maternity pay (SMP) a woman must have been
continuously employed by the same employer for at least 26 weeks before the 15th week
before the week her baby is due, and must have earned on average an amount at least equal to
the applicable lower earnings limit for National Insurance contributions (currently EUR
133/GBP 107 per week). The level of SMP is set at 90 % of salary for the first six weeks
followed by the remainder of the 39-week period during which maternity leave is paid at a flat
rate of EUR 168.60 (GBP135.45), or 90 % of the woman’s average gross weekly earnings if
that is lower, but it is important to note that the statutory maternity allowance fills some of the
gaps.

In Latvia maternity allowance is 80 % of the employee’s gross salary,”’ which means
that, in practice, during maternity leave women receive maternity allowance in an amount
which is higher than their net salary, because the net salary is around 67 % of the gross
salary.”” The same applies to paternity allowance.”

Although there are differences in calculation of the relevant benefits, under Article 11(3)
of the Pregnant Worker Directive they must be adequate and at least equal to the allowance
provided in case of sick leave. In Lithuania, there is a substantial difference between the
entitlement to maternity allowance, which requires a longer period of social insurance record,
and that of the sickness benefit, in violation of Article 11(3) of Directive 92/85/EC. In
Greece, in some cases the maternity allowance is granted on stricter conditions than sick pay.

Finally, some women are denied their rightful access to the allowance by governmental
agencies. In Croatia, for instance, the allowance during maternity leave is paid by the
Institute for Health Insurance, which in practice commonly refuses to pay the allowance to
women who have entered into a contract employment during their pregnancy on the
assumption that such employment relationships are fictional and fraudulent, concluded with
the sole intention to acquire maternity benefits.

3.3.1. Bonus
One of the contentious points with regard to the remuneration of workers on maternity leave
is the question of bonuses and whether these should be taken into consideration when

% See below in Annex III for a table containing the different levels of payment allocated for various leaves, per

country.

Law on Maternity and Sickness Allowances (likums Par maternitates un slimibas pabalstiem), OG No. 182,
23 November 1995, Article 10.

Until 1 January 2012, the maternity allowance was 100 % of the net salary, but the legislator on account of the
lack of resources decided to provide maternity and paternity allowance in an amount that is equal to other
allowances, e.g. sickness and paternal allowances. Amendments OG No. 202, 23 December 2011.

% Article 10°.
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calculating maternity pay. The Court of Justice has interpreted the issue on a few occasions’*
but the situation is still complicated. In the Netherlands, the Equal Treatment Commission
(ETC) (the main equality body) decided in 2011 that contrary to earlier cases, a bonus does
not constitute pay and therefore the claimant did not have a right to this bonus during her
pregnancy/maternity leave.”” In many countries, it is common practice for employers to not
pay specific bonuses, such as attendance bonus, productivity bonus, or meal or transportation
bonus, that used to be attached to the salary when the worker was not on leave (e.g. Portugal,
Ireland), or Christmas bonus (e.g. Germany).

Good practice:
A Supreme Court decision in Poland has established that workers on maternity leave are

entitled to receive the so-called 13™-month salary, which can be considered to be a bonus if
they have worked for at least six months in one calendar year.

3.3.2. Pensions

A further right, linked to pay is that to receive a pension. This can be very important as it will
determine the wealth of individuals at the end of their working life. On the one hand, pension
contributions are taken into consideration during the period of paid statutory
maternity/paternity leave: in Portugal and in Austria, for example, maternity and parental
leave can be treated as a period of effective work which is taken into account for the purpose
of pension.

On the other hand, other (longer) periods of unpaid leave, which employees (generally
mothers) take in order to look after their young children are not for example periods of
parental leave (e.g. United Kingdom, the Netherlands, Germany). In some Member States
periods off work taken in order to raise a family are taken into consideration in the form of
‘care credits’ when calculating an individual’s pensions (e.g. Germany, Czech Republic). In
Ireland, employees have no entitlement to state benefit during parental leave, but they retain
their ‘credits’ so that their social welfare cover is maintained.

Good practice:
In Liechtenstein advantages provided for parents who dedicate time to looking after their

children are equally divided between them (unpaid parental leave). They profit from a
fictitious income, which is added upon the calculation of the pension for the period dedicated
to family work. However, caring periods for children and other relatives in the same
household count less than the full crediting of work periods for pensions purposes.

3.4. Dismissal/pressure to resign — the impact of the economic crisis

The introduction of pregnancy and maternity rights has led some to argue that these rights
have created a barrier in women’s employment ability. The recent economic crisis has further
heightened the argument that women’s legal protections with regard to pregnancy and
maternity make them the first ‘casualties’ on the list of employees to be disposed of.

In Greece, for example, women, and particularly pregnant workers and mothers, have
been found by the Ombudsman and the ILO Committee of Experts on the Application of
Conventions and Recommendations to be disproportionately affected by the recent legislative
measures aimed at increasing labour market flexibility. Of particular interest for this report is
the ‘dramatic increase’ of measures enabling employers to unilaterally convert full-time
contracts into contracts for rotation work and part-time. The so-called ‘rotation employment’
is a change to employment conditions, which leads to ‘full-time employment for fewer days a
week or fewer weeks a month or fewer months a year or a combination of these’. This new
form of employment has drastically increased since 2010 and is in violation of Directive

9% Case C- 194/08 Gassmayr [2010] ECR 1-6285 and C-471/08 Parviainen [2010] ECR 1-6533; see the section on
The right to give bonuses above.

ETC 19 May 2011, Reference number: ETC 2011-79-80-81; source: http://cgb.nl (search for number of the
Opinion).
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2006/54/EC because it is imposed disproportionately on women. In Lithuania, pregnant
women are also reported to be pressured by employers to agree to work under amended (less
favourable) working conditions. Also, in Hungary, women are more often selected for
dismissal during workforce reductions because they are expected to be less able to meet the
expectation of the increased workload following the reorganisation.’® In Latvia, the economic
crisis has meant a temporary capping on social insurance allowances.

A number of experts have referred to various pressure tactics used by employers to force
employees who are pregnant or new mothers to resign (e.g. Romania, Spain, Lithuania). It
is referred to as ‘mobbing’ practices in Spain, where the expert further explains that a 2012
study entitled ‘Mobbing maternal’ (harassment during pregnancy)’’ shows that 90 % of
pregnant women suffer harassment in the workplace during pregnancy, and 25 % are
dismissed or encouraged to voluntarily depart. In addition, there is strong evidence that in the
Greek private sector pregnant women or mothers are ‘forced’ out of their employment.

Moreover, the particularly worrying practice of the so-called ‘blank (or white)
resignation’ was identified in Italy, Croatia and Greece, and in Portugal in the past. As a
precondition for recruitment, women are asked to sign a resignation letter without a date so as
to be used by the employer to make the worker resign when needed (e.g. if the worker
becomes pregnant, although this is certainly not the only reason for using such ‘white
resignations’). This practice is always difficult to prove as women often fear the negative
impact that this could have on them. Therefore, although women complaint to NGOs and the
media, these are difficult prove. An exception, possibly, is Italy were there are a few reported
cases concerning white resignations of working mothers. In that country the issues was also
recentlyreported by an investigation of national newspaper La Repubblica, which claimed that
around 2 million women were affected by this practice. This in turn triggered a political
debate and, as a result, the Italian Parliament adopted Act No. 92/2012, ‘The labour market
reform from a perspective of growth’, which now strengthen the rules prohibiting the use of
‘white resignations’.

Good practice:
In Portugal, the practice of white resignations has been eradicated by the legal requirement

that resignations of contracts of employment need to be signed before a public authority and,
should this not be the case, the worker can reverse the resignation in the first seven days after
it was signed.

Termination of a contract of employment during the trial period on the ground of pregnancy is
considered direct discrimination in Austria but not in France where, however, the general
prohibition against discrimination on grounds of pregnancy applies

A serious cause for concern is the newly introduced legislation in Hungary that has
considerably reduced the legal sanctions for unfair dismissals in general. Although protection
against dismissal on grounds of pregnancy/maternity remains relatively robust, it diminishes
after the expiry of the period of unpaid leave, i.e. when the child reaches the age of 3.

Good practice:
In Portugal, the dismissal of a pregnant worker or a worker who has returned from maternity

leave must be submitted to an ex-ante authorisation by the labour inspectorate. Such process
is thought to limit discrimination encountered by pregnant women and workers on maternity
leave.

3.4.1. Women in executive positions

Highly qualified women and women in executive positions are not excluded from
discrimination on the ground of pregnancy and maternity. In fact in Hungary, these rights are
very much under threat, with the recent removal of the legal protection against, amongst other
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http://www.egyenlobanasmod.hu/jogesetek/hu/95-2011.pdf, accessed 30 October 2012.
http://www.comfia.net/fraternidad/html/10256.html, accessed 30 July 2012.
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situations, the dismissal on the ground of pregnancy and maternity for ‘executive employees’,
the definition of which is very broad and also extends to lower-ranking employees and
therefore deprives a wide array of workers (including pregnant women) of proper legal
protection. This situation is likely to be contrary to the dictum of the Court in the Danosa
case.” In this case, the Court of Justice held that company directors are workers if they
provide services to and are an integral part of the company. The Court made it clear that even
if directors cannot be classified as a "pregnant worker” under the Pregnant Workers Directive,
their dismissal on the ground of their pregnancy does constitute direct discrimination on
grounds of sex contrary to the Recast Directive. Nevertheless, directors of companies are not
always considered to be workers and therefore the protection against pregnancy and maternity
discrimination does not apply to them (e.g. the Netherlands, Estonia).

Moreover, Hungarian legislation provides that the employer and the employee have the
power to negotiate the status of the worker as being either an employee or an ‘executive
employee for the purpose of applying employment legislation. This means that the minimum
standards set by EU law in terms of the protection of pregnancy and maternity can be waived,
which represents a violation of EU law.

A further example of a situation (wellknown but not documented by case law) very likely
to be against the Danosa case occurs in Belgium where, especially in law firms and self-
employed partnerships, a considerable number of collaborations are terminated following
maternity. As the profession of barrister is not considered to constitute subordinate
employment the prohibition of discrimination in ‘dismissal’ is not considered to be
applicable. However, no young female barrister, ‘invited’ to leave her law firm after taking
maternity leave, has attempted to seek redress in court.

3.4.2. Fixed-term employment and precarious forms of employment

The Court of Justice has held that refusal to extend a fixed-term contract of employment of a
pregnant worker constitutes direct discrimination.” However, in many countries this is still
common practice (e.g. Luxembourg, Greece, the Netherlands, Germany, Austria,
Croatia). In Italy people employed in fixed-term contracts/working on a project or in other
kinds of temporary positions do not tend to enforce their rights regarding pregnancy and
maternity because they fear that their contract might not be extended. This is especially true
for young people, who are also potential parents. The economic crisis tends to further
reinforce the fear of victimization and therefore the strong reluctance to enforce individual
rights (e.g. Greece).

The public service is not exempt from such practices as highlighted by the Cypriot
Ombudsman, who condemned the institutionalised practice of not extending fixed-term
contracts in the public service.'” Such practices constitute direct and unlawful discrimination
on the ground of sex prohibited by domestic and EU law. The problem is deteriorated by the
general absence of statistical data or other evidence such as case law.'"’

Good practice:
In Belgium, the failure to extend a fixed-term contract following a maternity leave is now

found to constitute direct discrimination by the Courts,'” provided that the employee can
produce prima facie elements of proof.'”

% Case C-232/09 Dita Danosa v LKB Lizings SIA [2010] ECR I- 11405; see discussion above in the section on
The definition of worker and pregnant worker above.

9 Cases C-109/00 Tele Danmark A/S v Handels- og Kontorfunktioncerernes Forbund i Danmark (HK), acting on

behalf of Marianne Brandt-Nielsen [2001] ECR I-2785 and C-438/99 Maria Luisa Jiménez Melgar v

Ayuntamiento de Los Barrios [2001] ECR 1-6915.

Ombudsman (Cyprus Equality Authority) Annual Report 2006 www.ombudsman.gov.cy, accessed 30 October

2012.

%1 See further in 3.12. below.

192" See Labour Court in Namur, judgment of 28 April 2003 Chroniques de droit social, 2004, p.100 with

comments by J. Jacqmain.

See Labour Court in Nivelles, judgment of 14 September 2006 Chroniques de droit social, 2008, p. 31.
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In Portugal, an employer’s refusal to extend the fixed-term contract of a pregnant woman or
a woman on maternity leave can be reported to the CITE (Commission for Equality in
Employment and at the Workplace), which has assessment power regarding these situations.

In Austria, a fixed-term contract is automatically extended by law until the beginning of
the period of maternity protection if the relevant worker becomes pregnant.

3.5. The right not to be discriminated against during pregnancy and maternity leave

Under Article 2(2) of the Recast Directive there should not be any discrimination on the
grounds of pregnancy and maternity. The Court has confirmed in various cases that women
on maternity leave retain their employment rights.'®

3.5.1. Promotions

Some women experience a subtle type of discrimination based on their pregnancy or their
caring role, which affects their promotion and career prospects. In Germany, for instance, the
law allows employers to refuse to take into account periods of parental leave in the granting
of pay increases. This indirect discrimination is justified on the grounds that parents who have
taken parental leave lack working experience (see also Croatia). In Romania, for example,
employees in practice very rarely obtain a promotion during their pregnancy. In fact, in
practice, it is commonly accepted that employers would not consider pregnant women for
promotion, and furthermore assumed that such employees would not want to be exposed to
role change complexities during pregnancy. Also in this case the difficulty lies in the ability
of the worker to prove discrimination, which is very difficult to establish.

3.5.2. Holiday and maternity leave

Despite the judgment in Gomez'® in which the Court of Justice held that a worker must be
able to take her annual leave during a period that does not overlap with her maternity leave,
many school teachers in France, the Netherlands and Malta for instance continue to face
difficulties when their maternity leave overlaps with school holidays (especially the summer
school holidays).

In Spain the law does not recognise an employee’s right to take holidays at a date other
than that established in the company's holiday calendar when the holiday period coincides
with a long-term parental leave, which is in violation of the Court of Justice’s decision in
Land Tirol," which establishes that a worker on parental leave is entitled to keep the annual
leave she has accrued and is permitted to carry it over to following leave years when she
returns to work.

3.5.3. Return from maternity leave
According to Article 15 of the Recast Directive, a ‘woman on maternity leave shall be
entitled, after the end of her period of maternity leave, to return to her job or to an equivalent
post on terms and conditions which are no less favourable to her and to benefit from any
improvement in working conditions to which she would have been entitled during her
absence.” However, it appears that this obligation has not always been clearly implemented by
the Member States, especially when the maternity leave in question covers a long period.
Some Member States have not implemented this provision at all. For instance under
Belgian law, an employee who is transferred to an inferior job during or after her leave
cannot claim to be reinstated in her job. The only remedy available is to challenge the transfer
as constructive dismissal grounded on maternity, or to claim gender discrimination and apply
for an order to put an end to it, but this method has never been tested in court.'’’ Similarly, in
the Netherlands, there is no explicit legal right to return to the same or a comparable job
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See above in the section on Dismissal and other unfavourable treatment during maternity and parental leave.
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See above in the section on Annual leave and maternity leave.

196 Case C-486/08 Zentralbetriebsrat der Landeskrankenhduser Tirols v Land Tirol [2010] ECR 1-3527.

197 Except by the clerk of an investigating magistrate who was reassigned when she took maternity leave.
However, the Raad van State dismissed her claim for annulment on purely technical grounds: judgment of
16 February, n°218.060, Coppens on www.raadvst-consetat.be, accessed 17 July 2012.
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after having taken pregnancy or maternity leave. Arguably this right is guaranteed under the
right not to be treated unfavourably with respect to any condition of work, or the prohibition
on dismissing somebody because of pregnancy, childbirth or motherhood.

Even if the Member States have implemented the measure, experts report that in practice
there are many problems regarding the effectiveness of this provision (e.g. Lithuania,
Croatia). For instance, in Poland, although most women in practice return to the same or an
equivalent position, women lose out in the form of not being offered promotion or not being
offered training because they are on maternity or parental leave.

Good practice:
In France the courts firmly control the right to return to the same job, requiring for instance

that the employer provides adequate training so that the employee can indeed return to the
same job or a job at the same level.'™

3.6. Breastfeeding breaks

EU law does not provide a right to breastfeeding breaks.'” However, Directive 92/85/EEC
provides that workers who are breastfeeding are entitled to enhanced measures regarding
health and safety. Under Article 6(2) of Directive 92/85/EEC workers who are breastfeeding
may under no circumstances be obliged to work with hazardous products and working
conditions.'"” Moreover, breastfeeding mothers cannot be forced to continue doing night
work. At the same time, workers who are breastfeeding cannot be discriminated against on
that basis according to Article 2(2) of the Recast Directive.

In addition to this, the World Health Organization recommends exclusive breastfeeding
for babies until the age of 6 months, and continued breastfeeding, with appropriate
complementary foods, for children until the age of 2 or beyond.""" This recommendation can
be rather problematic as it clashes with the participation of women in the labour market. This
is one of the reasons why the International Labour Organisation (ILO) has further reinforced
this health recommendation by developing an international right to breastfeeding breaks at
work in the Convention on maternity protection (No. 3 of 1919), which obliges Member
States to provide 30-minute nursing breaks twice a day for breastfeeding mothers during
working hours. The later Conventions, No. 103 of 1952 and No. 183 of 2000, leave it to
national laws and regulations to decide the number and duration of nursing breaks, as long as
at least one break is provided. Convention No. 183 also introduced the possibility of
transforming daily breaks into a daily reduction of working hours.

In the EU, breastfeeding breaks are a form of leave/break from work in order to
breastfeed which exists in almost all countries that have contributed to this report (with the
exception of for instance the United Kingdom) and range from a 30-minute break to 3 hours
off work (Turkey). In Liechtenstein, there is no fixed time: breastfeeding workers can take
the time that they deem necessary in order to breastfeed their infant. The breastfeeding break
can take the form of a couple of hours daily or they can be accumulated and effectively result
in shorter working days. In some cases the break is paid (e.g. Lithuania) but in others it is
unpaid (e.g. France).

This right is a de facto right connected to the welfare of the child. For this reason, in
many countries, if the child is bottle-fed, fathers can also use it (e.g. Portugal, Hungary,
Latvia). In at least one case (Spain) the father’s right is conditioned on both parents being
employed. This was found incompatible with the principle of equality as established by EU
law."" In other countries, however, it remains an exclusive right for women (e.g. France,

"% Cass. Soc. 11 March 2009, n° 07-41821.

19" See below in Annex III for a table relating to the entitlement to breastfeeding breaks, per country.

"0 The list of hazardous agents and working conditions is listed under Article 7 of Directive 92/85.

""" World Health Organization (WHO) 2001. Resolution WHA54.2 of 18 May 2001 : Infant and young child
nutrition,. available on http://apps.who.int/gb/archive/pdf filessWHAS54/ea54r2.pdf, accessed 15 October
2012.

12" Case C-104/09 Roca-Alvarez v Sesa Start Espaiia ETT SA [2010] ECR 1-8661.
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Cyprus, Estonia). In Greece, a working hours reduction is granted to mothers and fathers of
babies and infants (alternatively) without pay reduction, irrespective of breastfeeding.

Although discrimination on the grounds of breastfeeding should automatically be
prohibited as direct (or depending on the circumstances indirect) sex discrimination, some
countries have adopted an express legal protection related to discrimination on the grounds of
breastfeeding.

In Luxembourg a recent study has shown that only a small percentage of women use the
right to reduce working hours because of breastfeeding.'"” The reasons are not clear yet, but
the Government decided to start a public campaign on the issue in order to encourage women
to use this right.

3.7. Self-employed workers

The Self-Employment Directive 2010/41/EU,""* which replaces Directive 86/613/EEC'" had
to be implemented by the Member States by 5 August 2012. Many Member States have
already implemented the new Directive or are in the process of doing so (e.g. Cyprus, United
Kingdom) while some other countries have not yet started the implementation process (e.g.
Greece, Italy, Liechtenstein, Lithuania, Luxembourg, Portugal, Romania). According to
the expert concerned, in Italy the impact of EU legislation has been minimal because in this
area the Code of Equal Opportunities provides for more sophisticated protection.

The main problem in relation to the Self-Employment Directive is less about its
implementation than about its inherent contradiction in terms of its legal requirements.
Indeed, there is no employer to enforce the obligations against because by definition the
workers are self-employed. Iceland provides an illustration of this point, where a self-
employed pregnant woman is not entitled to payments from the Maternity/Paternity Leave
fund when she cannot perform her work for reasons of safety and health as a result of a very
strict interpretation of Directive 92/85, which addresses the responsibility of the ‘employer’
and since the self-employed by definition have no employer, they are not entitled to the
payment. By contrast, in Italy, self-employed pregnant women and young mothers are
automatically entitled to rights to leave and financial benefits whether or not they decide to
take a leave from their self-employment.

Some gaps in domestic legislation, however, can be identified: self-employed persons are
not always entitled to parental leave (e.g. Cyprus, the Netherlands, United Kingdom,
Poland); are not entitled to adoptive and paternity leave (e.g. United Kingdom); and they
might have no right to breastfeeding breaks (e.g. Cyprus).

It should be noted that all self-employed workers are not considered to be part of the
same category. In particular, there might be quite differential treatment between people
working in the agricultural sector and heads of small or medium-sized enterprises in the
service sector or industrial sector. This is the case in Poland for instance where since
December 2010, all EU equal treatment provisions and access to maternity benefits apply to
most self-employed workers, with the exception of farmers and partners of famers, who are
governed by a different less favourable regime. Moreover, the Spanish Self-Employed
Worker's Statute makes no reference to unmarried couples. The unmarried partner must
therefore be registered as an employee in order to be eligible for the maternity rights granted
to employees under the general social security system.

13 http://www.ms.public.lu/fr/actualites/2011/09/07-alba/rapport-ALBA-2008-definitif. pdf, accessed 4 October
2012.

14" Council Directive 2010/41/EU of the European Parliament and of the Council of 7 July 2010 on the application
of the principle of equal treatment between men and women engaged in an activity in a self-employed capacity
and repealing Council Directive 86/613/EEC.

15" Council Directive 86/613/EEC of 11 December 1986 on the application of the principle of equal treatment
between men and women engaged in an activity, including agriculture, in a self-employed capacity, and on the
protection of self-employed women during pregnancy and motherhood, OJ (1986) L 359/56.
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Good practices:
In the liberal professions, some professional organisations apply the pregnancy, maternity and

paternity rights applicable to employees to their entire profession. This is the case for instance
for the solicitors’ and barristers’ association in France, which has negotiated within the
profession that lawyers are entitled to take the same period of maternity and paternity leave as
employees.

In Belgium, the maternity leave for self-employed women is composed of a period of
compulsory leave which can only be taken directly before and after the birth of the child and
can be supplemented by 5 to 6 optional weeks of leave which can be taken flexibly over a
period of 21 weeks following the end of the compulsory period of post-natal leave. In
addition, self-employed workers are entitled to ‘services vouchers’ which allow them to
employ an unemployed person for some private household tasks.

The Finnish expert has pointed out that the existence of a family leave related benefit
needs to be complemented by a system of stand-in services during the maternity and parental
leave and other family-related leave periods. Such a system is already available for
agricultural entrepreneurs who are parents of a sick child and for the period during which
maternity, paternity and parental leave benefits are paid.

3.8. The role of fathers

The above discussion has emphasised that, at least formally, a largely satisfactory range of
legal rights is available to pregnant women and young mothers across Europe. This is in
contrast with the rights granted to fathers at both domestic and EU level where, despite the
numerous soft-law instruments in this area,''® the situation is not as developed as it is for
pregnancy and maternity.''” Yet, it is increasingly becoming clear that ‘the position of a male
and female worker, father and mother of a young child, are comparable with regard to their
possible need (...) to look after the child.’'" The involvement of fathers represents an
important element in the process of establishing equality when it comes to the reconciliation
of work and family life and contributes to fighting gender stereotypes in the employment
market.'"” Finally, to be involved in the daily upbringing of the child will also help fathers to
create and strengthen their bond with the child and therefore they will be more likely to be
involved in childcare at a later stage. The relevant provisions take the debate on fathers and
equality beyond the field of employment law to link it with other fields of law, most notably
family law. This link is expressly made in Iceland where a parent’s right to
maternity/paternity leave is conditional on the fact that the parent has custody or joint custody
of the child."*

There are two main measures that allow fathers to be involved in the care of their
child/children: paternity leave and parental leave. Paternity leave is normally a short period
expressly granted to fathers around the birth of their child. In Belgium it also includes the
transfer of unused maternity leave but only if the mother is deceased or unfit, for example
because she is hospitalised, to look after the child.

116" See for example the 1992 Council Recommendation on childcare that encourages the equal sharing of family

responsibilities between men and women. The position of men as carers was also echoed in the Council
Resolution of 29 June 2000 on the balanced participation of women and men in family and working life, which
provides that the balanced participation of women and men both in the labour market and in family life is an
essential aspect of the development of society, and that maternity and paternity rights as well as the rights of
children are current social values to be protected by society, the Member States and the European Community.
See the discussion in 3.8.1. below.

18 Case C-104/09 Roca Alvarez v Sesa Start Espaiia ETT SA [2010] ECR I- 08661, in Paragraph 24.

"9 Presidency Conclusions of 23/24 March 2006, 777751/1/06 REV 1. See also Council Conclusions on the
European Pact for Gender Equality (2011-2020) (2011/C 155/02). See also European Commission, Analysis
Note Men and Gender Equality tackling Gender-Segregated Family Roles and Social Care Jobs, March 2010.
See below in Annex III for tables relating to the length of maternity leave allocated maternally and paternally,
per country.
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Parental leave is a longer period of leave made available to both parents. In addition to
this, fathers are increasingly using the right to breastfeeding breaks. This right can be
considered to be a form of parental leave.'*'

3.8.1. Paternity leave
At EU level, paternity leave has recently been recognised in the context of the Amended
Equal Treatment Directive'** and the Recast Directive.'*

The EU stance in this area reflects the position of the Member States which explains its
limited advancement in terms of EU-specific paternity rights.'* Although there are
differences, paternity leave overall is very minimalistically formulated. It usually lasts
between 2 (e.g. the Netherlands) to 14 days (e.g. Poland) with some exceptions where the
period of entitlement is longer (18 weekdays, i.e. Mondays to Saturdays in Finland and 1
month in Lithuania) in connection with/around the time of the birth of the child. In Poland,
the right to paternity leave ends if the father fails to use it during the first year of the child’s
life. There are some notable exceptions, i.e. Lichtenstein, Germany and Ireland where there
are no statutory paternity rights. In Germany, however, civil servants can apply for one day
of special leave. Not all of the paternity leave is paid. When it is paid, the level of pay might
vary between the full or a part of the normal salary and a flat rate, as in the United Kingdom.
It is generally paid by statutory entitlement, but in certain cases it is left to collective
agreements.

The aim of paternity leave differs among the Member States: in Finland it is mainly used
by fathers to get to know the baby and help the mother, rather than as a way for fathers to care
for the child. In Romania the emphasis is more on the welfare of the child and is conditional
on the father completing a course in infant care. In Slovakia it is linked to health and safety
concerns: an employer is obliged to grant time off for the time necessary to transport the
mother to a medical facility and back. The right is, however, not linked to marriage but to
parentage. Although the take-up of this right is often high, it is difficult to see how this alone
could trigger a much-needed change. A few days in connection with the birth of the child are
not enough to tilt the gender unbalance when it comes to family responsibilities. The measure
which could trigger a challenge is parental leave intended as a measure for both parents. At
EU level this is provided by the Parental Leave Directive.'?

3.8.2. Parental leave

Parental leave is provided by the legislation of all Member States analysed. The right has,
however, been implemented in very different ways. At one end of the spectrum there are the
Scandinavian countries which have enacted a form of mild coercion (father’s quota). In
Sweden, for example, two months of the parental leave regarding each child are reserved for
the father and thus non-transferable. Fathers are, generally speaking, known to take out these
months of leave whereas the mothers take out most of the rest of the days of parental leave.
This is normally explained by economic reasons. Along the same lines, in Norway the
allocated quota for the father is 12 weeks, since 1 July 2011. These countries have a very

121 See the discussion above in 3.6.

122 Article 2(7) Directive 2002/73/EC, OJ [2002] L269/15 states that it is (...) without prejudice to the right of
Member States to recognise distinct rights to paternity and/or adoption leave.’ Directive 2002/73/EC, OJ
[2002] L269/15.

Article 16 of the Recast Directive states that the Directive ‘is without prejudice to the right of Member States
to recognise distinct rights to paternity and/or adoption leave. Those Member States which recognise such
rights shall take the necessary measures to protect working men and women against dismissal due to exercising
those rights and ensure that, at the end of such leave, they are entitled to return to their jobs or to equivalent
posts on terms and conditions which are no less favourable to them, and to benefit from any improvement in
working conditions to which they would have been entitled during their absence.’ Directive 2006/54/EC of the
European Parliament and of the Council of 5 July 2006 on the implementation of the principle of equal
opportunities and equal treatment of men and women in matters of employment and occupation (recast), OJ
[2006] L/204.

See E Caracciolo Di Torella ‘Brave New Fathers for a Brave New World? Fathers as care givers in an
evolving European Union’, European Law Journal, (2013, pending).

See above in the section on The Parental Leave Directive.
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strong equality ethos and specific rights addressed to fathers have been in place for some
time. In other cases it has been implemented in a very minimalistic fashion. This is, for
example, the case of the United Kingdom where domestic legislation does not build on the
minimum standards required by the EU legislator. This is, however, somehow mitigated by
the fact that part of the very extensive period of ‘maternity’ leave is transferrable to the
father.'*® In certain cases, the right to parental leave has been drafted in an unnecessarily
complicated fashion, making the access to this right confusing for parents (Belgium,
Austria).

At the other end of the spectrum, parental leave is not provided, and thus the national
legislation is in violation of EU law (e.g. Turkey, where, however, fathers can use other
forms of leave).

In Italy it is very unusual for fathers to take parental leave in practice. As a measure to
encourage the take-up, the length of the leave awarded per child was increased from ten to
eleven months if the father uses at least three months. This, however, has not changed the
situation. As an alternative to parental leave the recent Act no. 92/2012 has introduced paid
vouchers for baby-sitting services: these are available from the end of the compulsory
maternity leave for the following eleven months, with the amount of the voucher depending
on the family income. However, vouchers are only available to mothers — not fathers! This is
not only against the principles of equality but also sends out a very clear message regarding
the role of paternity.

Finally, although the Court of Justice has twice held in Kiiski'*” and Busch'*® that a
woman on parental leave can end her parental leave if she is pregnant and wants to return to
work in order to benefit from better conditions of employment, Austrian legislation prohibits
such early return. In Germany, female employees cannot terminate their parental leave and
switch to maternity leave with better conditions (although several courts have held this
regulation to be incompatible with EU law), but they can return to work except for the last six
weeks before childbirth, which is a compulsory period of ‘maternity leave’ under German
law. Croatian law is unclear about the rights of women on this issue.

Good practices
In Ttaly, in order to reduce the negative effects of parental leave on the organisation or

business, the employer is entitled to employ a worker on a fixed-term contract, starting up to
one month before the parental leave begins (or longer if provided by collective bargaining), so
that the worker taking the leave can train his or her replacement. In small companies
(employing less than 20 workers), a 50 % reduction in contributions is provided for the
recruitment of persons replacing workers on parental leave.

In Sweden in 2008 a so-called Equality Bonus was introduced to redress the inequalities
inherent in the application of the parental benefits scheme. This is a form of tax credit for the
parent having used most of the parental benefit days. The aim is to provide economic
possibilities for a more equal distribution of parental benefits between the parents as well as
to strengthen the relation of the child with both parents. So far, however, this reform has had
limited effects.'”

In the UK the coalition Government is soon to announce that, from October 2015, parents
will be able to share maternity/paternity leave and maternity/paternity pay so that the mother
will be able to return to work sooner than at present: it could be after just two weeks.
Following recommendations of the Children and Families Bill scheduled for 2013, the terms
‘maternity’ and ‘paternity’ leave will no longer be used and will be replaced instead by the
phrase flexible parental leave: mothers will automatically continue to receive the rights that

126 Roodway v South Central Trains Ltd, Court of Appeal [2005] IRLR 583.

127" Case C-116/06 Sari Kiiski v Tampereen Kaupunki [2007] ECR 1-7643.

12 Case C-320/01 Wiebke Busch v Klinikum Neustadt GmbH & Co. Betriebs-KG[2003] ECR 1-2041.

12 Social Insurance Report 2010:5, Jimstilldhetsbonusen — en effektutvirdering, the National Social Insurance
Board 2010.
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they have at the moment but the new option to share them (at the couple’s preference) will be
introduced.**

From the evidence presented by the experts, the low take-up of fathers of parental leave is to
be explained by the fact that the leave is often unpaid and by the influence of strong cultural
perceptions/social stereotypes regarding care work/distribution of roles within the family. On
the one hand, across the board, the very fact that men are still the main breadwinners of most
families across the Member States under survey means that it is more convenient for families
to lose part of the woman’s pay. On the other hand, social stereotypes are more evident in
some Member States (e.g. Greece, Hungary, Italy, Estonia).

Good practice
In Lithuania parental leave is granted to the person who is actually looking after the child

(i.e. also grandparents or other relatives) until the child reaches the age of three. Employees
entitled to it may take it in turns.

In conclusion, fathers’ rights are still rather underdeveloped and a strong legislative
framework would be needed in order to promote the development of such rights. Such
framework should be complemented by financial entitlements to make its take-up feasible.

3.8.3. The rights of adoptive parents

The right to adoption leave generally mirrors that of pregnancy and maternity leave.
However, sometimes there are subtle differences. In the United Kingdom, for example,
employees who exercise their rights to adoptive, paternity or parental leave are protected from
dismissal and detriment in relation thereto, although this protection is provided by the
Employment Rights Act 1996 rather than the Equality Act 2010 and is therefore subject to the
statutory caps on compensation. "'

3.9. The Goods and Services Directive

The Directive on Goods and Services came into force in December 2004'* with the specific
aim to extend the principle of gender equality beyond the realm of the internal market.
Member States were given three years to implement it. Despite the fact that the Directive has
been around for almost a decade, it is still highly difficult to assess its impact.

A 2009 report already emphasised the relatively limited impact of the Directive.'*® A few
years later this conclusion still applies. With some exceptions (e.g. Iceland and Latvia), the
Goods and Services Directive has generally been implemented in the Member States under
survey, and in some cases, it has gone beyond the instructions of the legislator by also
including the media and advertising (e.g. Spain, Croatia). At the moment, many Member
States are working on a view to incorporate the recent Court of Justice decision in 7est-
Achats.”* In this case the Court held that Article 5(2) of Directive 2004/113 which allows for
different treatment of men and women based on actuarial and statistical data for the purpose
of calculating insurance premiums, is invalid as from 21 December 2012.'*

130 Qee http://www.publicservice.co.uk/news_story.asp?id=21122, accessed 30 October 2012.

31 Currently EUR 90 000 (GBP 72 300).

132" Council Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment between
men and women in the access to and supply of goods and services, OJ [2004] L373/37.

Sex Discrimination in the Access to and Supply of Goods and Services and the Transposition of Directive
2004/113, European Network of Legal Experts in the Field of Gender Equality, 2009, in particular the
Executive Report by A. McColgan, available on http://ec.europa.eu/justice/gender-equality/document/
index_en.htm#h2-9, accessed 14 November 2012.

Case C-236/09 Association Belge des Consommateurs Test-Achats ASBL and others v Conseil des ministres
(Test-Achats) Judgment of 1 March 2011,.

C. Tobler ‘Case note on Case C-236/09 Association Belge des Consommateurs Test-Achats ASBL and others v
Conseil des ministres (Test-Achats)’, 48 (2011) pp. 2060-2011.
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Some national legislation does not make any specific reference to pregnancy and
maternity as a form of gender discrimination in this field (e.g. Portugal, Lithuania), which
makes discriminatory practices less visible and therefore more difficult to tackle.

Generally, the experts point out that there is very little discussion at policy/legislative
level on this issue (e.g. ‘no attention whatsoever’ in Belgium, and ‘no debate’ in Italy,
Lithuania, Austria).

Despite the lack of discussion, however, problems still occur. The following are the most
common ones:

Insurance (in particular private health insurance)

In practice, in some Member States, pregnant women and women who suffer from pregnancy-
related illness or maternity-related illness find it more difficult to access private health
insurance or care insurance. Private health insurance also sometimes requires the expiry of a
waiting period for the insurance to start covering the risks of loss of income related to
pregnancy and maternity (e.g. Germany).

In Spain, for example, medical insurance companies would subject their prospective
clients to a questionnaire designed to rule out existing medical conditions. Among the most
common exclusion factors in medical insurance policies are chronic diseases and maternity
care for women who are already pregnant at the time of taking out the policy. Another
common practice is to demand waiting periods for pregnancy and maternity care of between 3
and 10 months for ante-natal care and childbirth. Some of these provide the option of paying
an ‘extra premium’ or a lump sum when insuring pregnant women.

In the Netherlands, two cases heard by the national equality body have revealed that
insurances companies have denied pregnancy and maternity leave benefits to self-employed
women on the grounds that they did not fulfil the company’s requirements regarding the
waiting period of 2 years. A number of other cases, where insurance companies had denied
payment of maternity leave benefits or refused to pay for contraceptive pills, was dismissed
on technical grounds. They nevertheless highlight the existence of discriminatory practices by
insurance companies with regard to pregnancy and maternity.

Good practice
In many Member States, clinical tests related to pregnancy are exempted from fees and in

Italy this exemption is also available for fathers when the tests are related to the health of the
unborn child.

Other issues relate to the provision of goods and services

Other issues have been identified by the Possiblyexperts. One of the most common
complaints is the one related to the airline practices that impose conditions on pregnant
women. Generally, pregnant women can fly only if in possession of a medical certificate
stating that they are ‘fit to fly’ after a certain period of about 28 weeks of pregnancy and after
some more weeks there is a total ban. The number of ‘qualifying” weeks varies depending on
the airline, and thus also greatly varies between Member States. Such practice is often
justified by the airline company on grounds of health and safety, but there appears to be no
clear research backing these policies and it appears that the airline companies are only trying
to avoid the inconvenience of an accidental delivery while in mid-air. The practice is reported
by all the experts and its legality is questionable under the Goods and Services Directive,
although there has not been any legal challenge.

A further specific issue has been raised in several reports, namely homebirth. In
Hungary a Government Decree condemned a practice that excludes a certain age group of
women from homebirth. In Lithuania a distinct lack of available information has been
emphasised. In Poland although the woman has the right to deliver at home, this possibility is
not used often in practice, because social security refuses to pay for such deliveries. In the
Czech Republic a woman who wanted, but did not feel safe, to deliver her baby at home,
brought her case before the Constitutional Court'* arguing that domestic legislation and

136 See the contribution of the Czech Republic, section 2.3.
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public authorities discourage women from making such choice. The Court did not feel
competent to discuss such issue but acknowledged that a problem exists. In some countries,
while in theory at least women are afforded a large degree of choice as regards, for example,
home deliveries and consistent care by a small team of midwives, acute shortages of
midwives mean that this choice is more often theoretical than practical (e.g. Germany,
United Kingdom).

Finally, the the Italian expert hashighlighted the fact that improving childcare facilities,
such as kindergartens, would help the position of employed parents, in particular women. The
recent introduction of paid vouchers for baby-sitting services available to mothers (and not to
fathers) from the end of compulsory maternity leave for the following eleven months as an
alternative to the parental leave represents a timid attempt at addressing this issue. This
approach is, however, discriminatory as it gives preference to the mother.

Particularly worrying is the widespread practice in Hungary that mothers are prohibited
from entering shops with a pram as this could be used for shoplifting."”” Furthermore, there
are cases of, possibly unintentional but de facto, discrimination where the access to
restaurants/shops is hindered (e.g. Liechtenstein) because of the lack of infrastructure.

Perhaps because these problems are not perceived as legal, strictly speaking, there is very
little case law available in this area. The Netherlands is one of the Member States surveyed
where some cases have been handled regarding discrimination on grounds of goods and
services towards pregnant women (six cases in total between 1994 and 2012 before the Equal
Treatment Commission (equality body)).

3.10. Access to information

It is crucial to make rights visible and to make individuals aware of them. In many of the
Member States surveyed, access to information on pregnancy/maternity/paternity and
parenthood rights is a responsibility of a designated government-related body that tends to
have a dedicated website (e.g. Sweden, Norway, Luxembourg, Italy). There are, however,
some Member States (e.g. Portugal, Poland, Greece, Czech Republic) where the
Government does not appear to be engaged in any specific form of dissemination.

Good practice
In Italy, the Equal Opportunities Code requires companies with more than 100 employees to

draw up reports on the workers’ situation (both male and female) every two years, concerning
inter alia recruitment, professional training, career opportunities, remuneration, dismissal and
retirement. These reports are submitted to the company union representatives and to the
Regional Equality Advisors and can be used as quantitative/statistical data, also for the
reversal of the burden of proof.

In addition to dedicated websites, there are also other ways to make sure that information is
disseminated. For example, the use of the Internet as a source of information has proven an
invaluable resource (see below Iceland in the good practice box). Some Member States (e.g.
Luxembourg) have even made the effort to provide this information in multilingual format.
In Austria, NGOs of migrant organisations and the Chambers of Labour also offer such
services. However, many experts have warned that many people and especially certain
categories of women are unable to access information on the Internet although this might
improve in the future.

The mass media (television, radio, newspapers) appear to play a very important role in
raising rights awareness among individuals.

Other sources of information also influence the access to these rights: in particular, it can
be noted that academic research and professional reports play an important role in raising
awareness of these rights. Indeed, in some Member States (e.g. Romania) the lack of media
reports, academic research and professional reports on the issue of pregnancy/maternity and

137 http://www.egyenlobanasmod.hu/jogesetek/en/642-2010-en.pdf, accessed 15 November 2012.
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paternity rights means that people are missing out on their rights because they do not know
about them.

Good practice
Awareness-raising media campaigns not only contribute to raising individuals’ knowledge

regarding their rights but also lead to more individuals claiming the application of their rights.
In France, following the campaign mounted by the Halde (the equality body in that period),
the number of claims based on pregnancy discrimination rose by 50 % between 2008 and
2010. After the Halde was replaced by another institution (Protection of Rights Body), which
is less present in the media, there was a general reduction of the number of claims based on
pregnancy and maternity.

In Iceland pregnant women receive relevant information as part of ante-natal care (to which
they are entitled free of charge if they have been legally resident in the country for the past six
months). This is particularly important for women who may be at a disadvantage because they
belong to an ethnic minority or do not understand the language. Pregnant women are also
informed by their trade unions, in larger workplaces etc.

Despite the fact that the vast majority of the Member States appears to have some sort of
dedicated body, the level of awareness of rights may vary. According to the Swedish expert
for example, all Swedish residents entitled to parental benefits can be expected to have a
fairly good awareness of this. In other Member States, however, this is not the case. A
possible explanation for this is likely to be linked to the level of education of women (FYR of
Macedonia and Greece). Accordingly, specific groups, such as the Roma ethnic minority in
Hungary and the Roma and Albanian minorities in FYR of Macedonia, are more likely to
lack information.

In certain Member States (e.g. Norway) there are studies which monitor awareness of
these rights. By contrast, in other countries, such as Italy and Lithuania, there are no studies
(therefore no evidence) of individuals’ awareness.

3.11. Involvement of other parties

Of course the national legislator and the judiciary are involved in the implementation and
enforcement of pregnancy and maternity rights, but a vast range of parties such as social
partners and NGOs can also play an active role in this area.

Generally in most Member States trade unions play an important role in providing
information when it comes to pregnancy and related rights and supporting action, with some
notable exceptions (e.g. Turkey and, to a certain extent Cyprus, where collective agreements
are ‘gentlemen’s agreements’).

Some professional bodies have been very active in awareness-raising campaigns. For
instance, awareness-raising campaigns conducted by national equality bodies and media
reports on case law have resulted in positive changes in some professions with the support of
the professional bodies. In France, a report published by the legal profession'** outlining
discrimination faced by lawyers when they became pregnant or when they required some
flexibility after they had their child, has resulted in a reform in the legal profession and the
implementation of a maternity leave regime. Similarly, research conducted in relation to
academic positions'*’ showing that depending on when they gave birth, female academics
were required to compensate for their ‘lost hours’ by teaching extra hours when they returned
to work, has also resulted in reforms in academia.

Furthermore, commercial companies have promoted the implementation of good
practices in relation to pregnancy, maternity, paternity and parental rights, including flexible
work arrangements. Arguably, companies have much to gain in keeping their staff and
providing them tools to reconcile work with family life. In Spain, for instance, the expert
provides a number of examples of private companies that have introduced measures to

138 Report published by the Paris Bar in November 2009.
139 0. Bui-Xuan ‘Le congé maternité des enseignantes-chercheures’ Droit et Société 2011/1.
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facilitate work-life balances beyond their legal obligations. In the same vein in Cyprus,
Cyprus Telecommunications Authority has adopted a range of family-friendly policies, such
as flexible working hours and personal time schedules.

Finally, national equality bodies are generally viewed positively by experts who point out
the many benefits of such institutions. The Cypriot Ombudsman is very active, with a role
and powers that are quasi judicial. S/he is entitled to fine parties which are found to be in
violation of their equality obligations and s/he has strong powers of investigation. In Croatia,
the Ombudsperson liberally relies on the media to disseminate information to the public. In
Greece the Ombudsman’s role is also important, in particular in the framework of the
economic crisis, while the opinions of the National Commission for Human Rights bring
about improvements in legislation.

In Italy, Equality Advisors play an important role in this area by conducting independent
surveys, publishing independent surveys, making recommendations on the implementation of
gender equality law, and representing victims of discrimination.

In Romania, the dismantlement of the national equality body (not yet replaced) has
proven to be detrimental to women. The absence of a national equality body is seen as a gap
in the implementation of EU law on gender equality. In Turkey there is no equality body yet,
although efforts are being made to create one. In Hungary, laws are drafted by the
Government in force at the moment with no substantial involvement of any stakeholder.

Good practice:
Since 2001, in France, employers have had the legal obligation to negotiate with trade unions

at company level in order to define the objectives concerning equality between men and
women in the enterprise and to design the measures to be implemented in order to attain these
objectives. Since 2011, the content of the collective agreement is also fixed by the legislator,
together with severe sanctions for failing this obligation. These measures have led to an
improvement in the quality of the agreements concluded, including the topic of pregnancy and
maternity rights.'*’

3.12. Enforcement and effectiveness

From the evidence provided by the experts, it emerges that the situation is far from
homogeneous. Generally speaking, a good level of awareness of rights will lead to a higher
degree of enforcement and effectiveness. Clear examples of this would be Sweden and
Finland where widespread awareness is followed by a considerable amount of case law
concerning this type of discrimination, coming from both the Labour Court and the Equality
Ombudsman. Conversely, experts suggest that low awareness, including low awareness of
procedural EU rules, such as the rules on the standing of organisations or the burden of proof,
leads to fewer cases (e.g. Greece,'*' Croatia). Awareness of rights is necessary for both the
employee and the employer.

However, awareness is far from the only criterion for good enforcement of rights and a
high level of effectiveness. Workers, especially young workers who are also potential parents,
tend to refrain from exercising their individual pregnancy and maternity rights because they
are afraid of the potential consequences, particularly those employed under fixed-term
contracts, working on a project or in other kinds of temporary positions as they fear that their
contract might not be extended. The crisis is exacerbating this situation which de facto
deprives these individuals of the choice to exercise their rights (e.g. Italy, Greece).

Experts have provided a range of reasons why individuals are reluctant to go to court: it
might be because they live in very small countries and there is the risk to be exposed (e.g.
Liechtenstein, Luxembourg and Malta) or because they are aware that in practice it is very
difficult to achieve redress (e.g. Latvia). Many female workers fear being victimized or

140" Ministére du travail La négociation collective en 2010 Bilan et Rapport 2011,
http://lesrapports.ladocumentationfrancaise.fr/BRP/114000388/0000.pdf, accessed 12 July 2012.

141" See the Greek National Commission for Human Rights’ Comments on the Bill transposing Directive 2006/54
and the Letter to the Minister of Labour and Social Security dated 31 October 2010, http:/www.nchr.gr,
accessed 25 July 2012.
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labelled trouble-makers during the economic crisis (e.g. Greece, the Netherlands, Italy,
Croatia).'*” Employees in the public sector might be more comfortable to file a claim than
those working in the private sector (e.g. Ireland). In other cases, the problem is related to
high costs of litigation combined with the lack of legal aid (e.g. Norway, Finland, Croatia)
or any kind of help in the form of advice (e.g. Lithuania). Individuals choose other (cheaper)
ways to seek compensation: the Gender Equality Discrimination Ombud and the Gender
Equality Discrimination Tribunal (e.g. Croatia). Neither the Ombud nor the Tribunal,
however, can award damages or impose other effective sanctions.

Other reasons for the limited effectiveness of the law as identified by the experts are
linked to the complexity of the law (Greece), the length of the procedure (e.g. Greece,
Turkey, Ireland, Germany), the lack of case law and lack of transparency because cases are
not published (Liechtenstein, Croatia), employees’ and employers’ general lack of
knowledge regarding pregnancy and maternity rights (e.g. the Netherlands, Lithuania,
Croatia), and generally the difficulty of proving discrimination (e.g. Germany). In certain
cases, such as Greece, the administrative bodies in charge of handling complaints have
acknowledged shortages in both personnel and material means. In a number of Member
States, the level of compensation for sex discrimination and discrimination on the ground of
pregnancy and maternity is — contrary to the acquis and specifically Marshall — limited and
therefore does not act as a deterrent (e.g. Turkey, Belgium, Czech Republic). Finally, in
certain countries, there are simply very few cases filed regarding pregnancy and motherhood
(e.g. Hungary, Lithuania).

The correct transposition and implementation of EU procedural rules is very important.
These rules are meant to enhance judicial protection. They can encourage the use of recourse
to courts and equality bodies or other competent authorities by victims of discrimination, and
ensure their protection from any subsequent harmful consequences.

4. Conclusions

This report looks at the protection of pregnancy and maternity related rights in the EU and
across its Member States, EEA and accessing countries. Most of these rights have been on the
EU agenda for at least two decades. On the one hand, overall, a set of relevant statutory rights
is now in place at domestic level: this is clearly the case for pregnancy and maternity rights,
although on some occasions fathers are not expressly included. In many cases, EU legislation
has triggered the implementation of a more sophisticated legal framework in the Member
States. This report examines the situation in these Member States and endeavours to
emphasise the most important good practices. On the other hand, however, in spite of the
existing rights and good practices, discrimination still occurs in practice. This report seeks to
uncover the reasons behind this.

There is no clear evidence in this report to suggest that discrimination against women is
triggered by the existence of rights (i.e. women are discriminated against because the rights
are too burdensome for the employer) but more complex reasons are likely to underpin it.

To start with, awareness of the relevant rights in some Member States is very low (e.g.
Greece, Spain); in other Member States, individuals prefer not to initiate litigation because
they fear the possible adverse consequences (e.g. Italy, the Netherlands) or because they do
not wish to be exposed (Luxembourg). In other instances, the costs of starting litigation are
simply too high (e.g. Finland). Some experts suggest that better access to justice (e.g. class
actions) would be beneficial (e.g. Finland and Turkey).

There are also other reasons that are more complex as they are not, strictly speaking,
legal and therefore more difficult to fully assess and fight using solely legislative instruments.
Amongst these is that, although traditional roles are increasingly challenged,'* the male

142 See the NCHR’s Comments on the Bill transposing Directive 2006/54 and the Letter to the Minister of Labour
and Social Security dated 31 October 2010, http://www.nchr.gr, accessed 25 July 2012.

'3 See, inter alia, C. Crompton, S. Lewis, and C. Lyonette (eds.) Women, Men, Work and Family in Europe
Basingstoke, Palgrave MacMillian 2007.
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breadwinner’s role is still firmly entrenched in certain domestic policies and legislative
agendas. Traditional ideas and cultural ideologies remain widespread: in many countries (e.g.
Cyprus, Germany, Croatia) it is a common attitude to consider women fully responsible for
the day-to-day care of their children. This is, however, also the case in countries where the
principle of gender equality is well established. In Sweden for example, where there is great
acceptance of women entering the employment market, according to the Equality
Ombudsman young women are systematically discriminated against in working life due, inter
alia, to stereotypes concerning pregnancy and maternity/parental leave. It is submitted that in
order to address this situation, a number of measures aimed at complementing the existing
rights would help. At the same time, in Norway some men who use their right to leave, have
experienced the same forms of discrimination as women experiencing discrimination in
relation to parental leave.

Some experts have also pointed out that the fact that the lack of relevant services, such as
nurseries and kindergartens, strengthens the strict division of roles within the family (Italy).
Afurther exacerbating issue is the current economic climate. This is particularly evident in
certain Member States where women have been referred to as the first casualties of economic
problems (e.g. Greece, Spain, Portugal, Italy). By contrast, the labour shortage is seen in
some Member States as an opportunity to rethink the cultural make-up by building on long-
term family-friendly policies (e.g. Germany, where, however, conflicting debates about so-
called childcare benefits are taking place).

Finally, this report raises the need to address the existence of the broad gap between the
letter of equality law and discriminatory practices. This report identifies a number of ways in
which tackling discriminations could become more efficient. In particular, many national
experts point out that there is value in complementing individual rights with hard, systematic
and intrusive monitoring which would lead to effective sanctions for breach of equality rights
are uncovered. The technicalities of who can efficiently provide such monitoring remains an
issue for some countries where for instance there is no labour inspectorate or the national
equality body lacks power and/or adequate funding. The recourse to raising awareness at all
levels of societies is also an option which should be further explored. In this vein, adequately
mainstreaming pregnancy and parenting rights into society should be considered in a holistic
way. Norwegian Company Law can be cited as an example of good practice in
mainstreaming effectively pregnancy and parental rights. It requires companies to report on
progress relating to gender equality at companies level, in the same way as financial or
environmental results are reported.

In the second part of this report the national experts provide more detailed information on the
development of the domestic legislation as well as on any gaps and issues, most notably the
discrepancy that exists between the statutory entitlements and the everyday practice Such
discrepancy become particularly evident not only when assessing the awareness and the
effectiveness of the relevant statutory rights, but also when taking into account the impact of
more complex and non-legal factors, such as expectation on women with young children and
as well as gender stereotypes. Finally external considerations such as the lack of adequate
services and the economic climate have created further difficulties. Combatting
discrimination on the grounds of pregnancy, maternity and parenthood thus requires not only
adequate legislation, but also additional policies both and national and EU level.
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Part 11

National Law:
Reports from the Experts of the Member States,
EEA Countries, Croatia, FYR of Macedonia and Turkey

AUSTRIA - Neda Bei
1. Existing legislation and case law

1.1. Employment

As to the private sector, Austrian legislation provides for two regimes that appear to be
strictly separated at first: there is no provision that explicitly links maternity protection of
employees including the rights to maternity and parental leave, covered by the Maternity
Protection Act on the one hand, to equal treatment legislation on the other. The Maternity
Protection Act does not mention discrimination, and the Equal Treatment Act does not
mention pregnancy in the context of the ‘world of work’, as the relevant material scope is
defined. Thus national legislation does not provide for a general prohibition on pregnancy and
maternity discrimination in the private employment relationship. The Equal Treatment Act
gives general definitions of direct and indirect discrimination without mentioning pregnancy.
Pregnancy or related topics are not mentioned either in the legal definition of victimisation.'
The Equal Treatment Commission has acknowledged pregnancy discrimination as direct sex
discrimination since 1991, following the ECJ’s judgment in the Dekker case and furthermore
the principle of direct applicability of Directive 76/207/EEC.? This has unequivocally been
acknowledged also by the Supreme Court as a principle especially in the context of the
termination of employment.® Although pregnancy discrimination at the access to and at the
termination of employment has remained a topic of case law of both equality bodies and
courts, the focus has shifted to questions about parental leave (see 2.1., 2.4. and 4. of this
country report).

As opposed to equal treatment legislation for the private sector, the definition of direct
discrimination applying to the public sector explicitly refers to discrimination ‘of a person in
the context of her pregnancy’ or in the context of maternity leave, the latter explicitly
including extended maternity leave before birth having been prescribed in the event of
medical complications.* Public employees, in principle, have the same basic rights concerning
parental leave and/or periods of protected part-time arrangements of their working hours
(‘parental part-time’) as employees in the private sector. However, firstly, these entitlements
are embedded in the framework of public employment law providing for strong protection of

' §§5 and 13 Equal Treatment Act OJ No. 1/2004 as amended by OJ No. 17/2011.

2 Case C-177/88, 8 November 1990 European Court reports 1990 Page I-03941; Equal Treatment Commission
22 October 1991 — Questions to job applicants on planned or actual pregnancy are discriminatory; Equal
Treatment Commission 28 February 1996 — Discrimination by denied access to employment on grounds of
pregnancy, P. Smutny & K. Mayr Gleichbehandlungsgesetz Vienna OGB-Verlag 2001, p. 88.

3 OGH 30 June 1994, 8 ObA 271/94 — Pregnancy as prohibited motive of dismissal, P. Smutny & K. Mayr
Gleichbehandlungsgesetz Vienna OGB-Verlag 2001, p. 291; OGH 31 August 2005, 9 ObA 4/05m,
www.ris.bka.gv.at, accessed 2 October 2012, referring to the cases Dekker, Mahlburg, Habermann-
Deltermann, Webb and TeleDanmark: the termination of a pregnant worker’s employment by the contractor
during the trial period is to be considered direct discrimination at the termination, not discrimination at the
access to employment.

4 §4a(2) Federal Treatment Act OJ No. 100/1993 as amended by OJ No. I 6/2011, entry into force 1 March
2011.
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dismissal and various forms of unpaid leave,” and secondly, there are more favourable
provisions. For instance, vacancies due to parental leave must not be filled permanently, but
by a substitute until the mother or father returns.® As opposed to the private sector where
fathers are entitled to fathers’ leave at the earliest after the ending of maternity leave, civil
servant fathers are entitled to parental leave immediately after birth.” It is obvious that all this
makes a significant difference in practice. Still, although the public law framework might
eradicate many forms of discrimination parents have to face in the private sector,
impediments to career advancement on the grounds of being a parent might appear in more
subtle forms in the public sector.

The size of the enterprise is not relevant, neither to the scope of the legal provisions on
maternity protection nor to protection against pregnancy discrimination.®

1.2. Social security and pension rights

Social  security provisions on taking into account periods of childcare
(Kindererziehungszeiten) for pension purposes are rather complicated. According to
legislation from 2005 (‘pension reform’) applicable to mothers born after 1 January 1955 and
to children born after 1 January 2005, periods of paid maternity leave and periods of childcare
count as periods of social security contribution (Beitragszeiten), provided that the woman
concerned was fully insured on the basis of employment for 84 months. When filing an
application for her pension, she indicates the periods of childcare which are, in principle,
taken into account to a maximum of 48 months per child.’

In the legal social security scheme applying to workers (employees), maternity benefits
are the only benefits construed as a net substitute for previous income. During maternity
leave, that is regularly eight weeks before and after birth as well as in the event of pregnancy-
related illness preventing work (‘early maternity leave’), the worker is entitled to 100 % of the
average net income she had earned in a period of approximately three months before the
beginning of maternity leave.'® Self-employed women (entrepreneurs) are entitled to pay for a
substitute and additionally to a maternity benefit (‘Wochengeld’) of EUR 50 daily (see
below).

5 §75(3) Civil Servants Act OJ No. 333/1979, as amended, provides for the right to unpaid leave without
indicating a specific purpose up to a total amount of 10 years, explicitly excluding any form of parental leave;
cf. further sabbaticals of up to a year according to §78e Civil Servants Act.

6 §75b Civil Servants Act OJ No. 333/1979 as last amended by OJ No. I 165/2005.

7 Friihkarenzurlaub according to §75d Civil Servants Act OJ No. 333/1979 as amended by OJ No. I 111/2010.

Size matters, however, according to the Labour Constitution Act 1974. Only employees working in a business

employing at least five persons are entitled to elect a representative who is, inter alia, entitled to protest against

notices and dismissals. The protection against discriminatory termination of employment according to §12(7)

Equal Treatment Act is an individual right applying also to persons in businesses employing less than five

persons; this protection includes termination during trial periods and the change from fixed-term to permanent

employment. Furthermore, positive action related to collective agreements on enterprise or plant level as
regards parental rights and consultation rights presuppose the existence of elected workers’ representatives.

For mothers born before 31 December 1955, periods of paid maternity leave and childcare are taken into

account as ‘substitute periods’ (Ersatzzeiten); only Beitragszeiten are constitutive to the entitlement as well as

to the amount of a pension, while Ersatzzeiten extend the periods relevant to the entitlement. As to rights of
fathers and ‘split models’ see M. Thomasberger Sozialrecht SR5. Pensionsversicherung II. Versicherungszeiten

und Leistungen. Status: May 2012 Vienna, OGB Verlag 2012, pp. 10 s.

Slightly different regulations on calculating the net income as well as on determining the relevant period apply

to workers on the one hand, employees on the other; in principle, the relevant net income is defined as the

wages earned minus taxes and social insurance contributions, regular special payments are taken into account.

Women employed below the thresholds for mandatory social insurance are entitled to maternity benefits of

EUR 8.45 daily; women receiving unemployment benefits receive additional 80 % of the respective benefit as

maternity payment; §162 General Social Insurance Act OJ No. 189/1955 as amended. There are, however,

legal uncertainties about the entitlement to and the calculation of maternity benefits when previously having
received child care allowance, see 2.4. as to Supreme Court 30 November 2010, 10 ObS 136/10p and related
case law.
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1.3. Self-employment

Equal treatment legislation for the private sector applies to ‘the conditions of the access to
self-employment’ without discrimination on grounds of gender including pregnancy (see
above).'' Draft legislation includes the ‘extension of self-employment’.'* There is broad
consensus among practitioners that legislation specifically transposing Directive 2010/41/EU
was not necessary. Self-employment (Selbstindigkeit, selbstindige Erwerbstdtigkeit) is
essentially defined by social security legislation. The general provisions in this field cover
entrepreneurial activities in trade (industry), defined inter alia by reference to the mandatory
membership of the Chambers of Commerce and furthermore to tax legislation.” Self-
employed persons within the meaning of the legislation mentioned including ‘free employees’
are entitled to benefits which are designed as pay for a substitute (Betriebshilfe, Wochengeld),
according to the legal social security scheme for self-employed persons, regularly for eight
weeks before and eight weeks after birth and furthermore in the event of pregnancy-related
illness preventing work."*

In principle, ‘assisting” spouses working in the business fall under two types of
mandatory social security legislation: either they are self-employed themselves, or they are
workers. In both cases they are entitled to maternity benefits as described. In practice most
spouses ‘assisting’ in the business are fully insured as workers above the minimum threshold,
provided that they are actually working in the business and not only formally registered. A
self-employed person is entitled to insure his/her spouse keeping house for him/her by the so-
called family insurance. The ‘family insurance’ of the self-employed includes married
partners of both sexes or registered same-sex partners as well as domestic partners in de facto
cohabitations existing longer than ten months. It furthermore includes other relations, which
exceeds the extent of workers’ co-insurance by far."’ Pertinent case law could not be found.

1.4. Access to and the supply of goods and services

The Equal Treatment Act (private sector) transposes Directive 2004/113/EC by a general
prohibition of direct and indirect discrimination, stating explicitly that ‘discriminations of
women on ground of pregnancy or maternity are direct discriminations on ground of sex’.'
The personal scope is provided for in the most inclusive and general way possible (‘nobody’,
‘a person’).'” The material scope comprises goods and services, which are available to the

public including housing and which are furthermore subject to the direct legislative

" §§1.4., 4(3) Equal Treatment Act; Hopf et al, GIBG (Vienna 2009), sub-apostilles 5-9 to §4, pp. 229-232.
12 Article 1 Paragraph 3 [draft §§4.3 and 18.3 Equal Treatment Act] ministerial draft 407ME 24.GP
http://www.parlament.gv.at/PAKT/VHG/XXTV/ME/ME_00407/fname_267210.pdf, accessed 3 October 2012.
13 82 Trade (Industry) Social Insurance Act (Gewerbliches Sozialversicherungsgesetz - GSVG) OJ No. 560/1978;
membership of the Chambers of Commerce is essentially based on self-employed entrepreneurial and certain
managerial activities, §2 Chambers of Commerce Act (Wirtschaftskammergesetz 1998 — WKG) OJ No.
103/1998 as amended. The most detailed, descriptive and comprehensive definition of self-employment is to
be found in tax law, cf. §§22 Nos. 1 — 3, 5, 23 Income Tax Act OJ No. 400/1988. Special social security
legislation covers certain free professions according to the Social Insurance of Self-employed Persons in Free
Professions Act (Sozialversicherung freiberuflich selbstindig Erwerbstdtiger — FSVG) OJ No. 624/1978.
In any case it is presupposed that a substitute should be employed to a minimum extent. If this, however, is not
feasible, the benefit of EUR 50 daily is paid as well in practice; whereas various limits apply to the employment of
a subsitute in case of e.g. sickness, there are no such limits in the case of maternity (the wages of the substitute are
paid directly by the social insturance institution). §102a Trade (Industry) Social Insurance Act (Gewerbliches
Sozialversicherungsgesetz - GSVG) OJ No. 560/1978 as amended by OJ No. 11 398/2011; information for
members of the Chambers of Commerce at
http://portal.wko.at/wk/format detail. wk?angid=1&stid=618246&dstid=686&titel=Wochengeld%2C{%C3%B
Cr%2CUnternehmerinnen accessed 13 February 2013. ‘Free employees’ are subject to the mandatory social
security provisions of the GSVG and considered self-employed by tax law.
Family insurance according to §10 Trade (Industry) Social Insurance Act (Gewerbliches
Sozialversicherungsgesetz - GSVG) OJ No. 560/1978 as amended by OJ No. I 135/2009 furthermore covers
ascendants and descendants with the exception of children (who are covered by §83), persons related in the
lateral line (siblings, cousins) up to the 2™ grade or related by marriage.
16 §31(1) 2™ sentence Equal Treatment Act as amended by OJ No. I 7/2011.
17 8§31, 32 Equal Treatment Act as amended by OJ No. 17/2011.
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competence of the federal State (as opposed to the legislative competence of the Laender)."
The wording of the exemptions corresponds literally to the provisions of the Directive
(private and family life, media, advertising, education). There is no pertinent case law.

2. Gaps in national law
2.1. Employment

2.1.1. So-called ‘employee-like’ (dienstnehmerdhnliche) persons, i.e. persons for whose
employment the criteria of personal and economic dependency prevail over the criteria of
self-employment, are considered dependent workers within the meaning of the legislation on
mandatory full insurance." They are not, however, workers within the meaning of labour law
and therefore not within the meaning of maternity protection provisions either. This concerns
occupational health and safety, essentially the working conditions and various prohibitions of
certain activities (Verwendungsschutz) as well as the contractual side of maternity protection,
essentially the protection against notice or dismissal and furthermore the entitlement to
parental leave. Thus, neither of these provisions apply to employee-like persons. Protection of
employee-like persons against pregnancy discrimination is provided for only by the Equal
Treatment Act, which refers to them as ‘persons who, without being in an employment
relationship, perform work by order and for account of certain persons and who are to be
considered employee-like (arbeitnehmerdhnlich) on grounds of economic dependence, or the
lack of economic independence (Unselbstindigkeit)’.*® Protection under the Equal Treatment
Act includes protection against discrimination at the choice of the type of contract.” In
practice, employee-like persons are known to perform all kinds of work in all kinds of
professions, from supermarket cashier to media and advertisement: this construction is usually
chosen, if the parties concerned do not wish the full commitment of an employment
relationship. However, although employee-like persons might prefer flexible arrangements
themselves, often they do not really do so and only accept the employee-like status as a kind
of waiting position, e.g. because full employment — which would include inter alia sick leave
paid by the employer (for a certain period, at least), paid holidays, regular special payments
for holiday and Christmas (‘13" and 14™ wage’) or seniority rights — is promised to them if
their performance is satisfactory. Thus, the difference between such a position and plain
circumvention of labour law might be minimal. At first, this might not be felt very strongly by
the persons concerned, because, in principle, they are covered by mandatory social insurance.
Furthermore, legal redress against circumvention, although possible, is strenuous and might
put the only means of subsistence at risk, especially given the present situation in the labour
market. Although mandatory social insurance of employee-like persons includes regular
maternity benefits covering eight weeks before and eight weeks after birth (Wochengeld), this
does not apply to extended maternity leave before birth having been prescribed in the event of
medical complications. The exemption of employee-like persons from the personal scope of
the Maternity Protection Act is to be considered a most serious gap in maternity protection.

'8 §30(1) Equal Treatment Act as amended by OJ No. I 7/2011 (previously §40a).

19 §4(4) General Social Security Act OJ No. 189/1955 as amended by OJ Nos. 201/1996, 411/1996, 1 139/1997,
1138/1998 and 1 99/2001; see the comprehensive case law of the High Administrative Court, and furthermore
§51(2), (3) Labour and Social Court Act OJ No. 194/1985 as last amended by OJ No. 135/2011.

§1(3)2 Equal Treatment Act; K. Burger-Ehrnhofer et al. Mutterschutzgesetz und Viter-Karenzgesetz Vienna,
OGB-Verlag 2007, p. 38, with reference to cases C-207/98 Mahlburg and C-320/01 Busch. A certain
protection is provided for employee-like persons who are firmly integrated in an enterprise’s organisational
structure: in that case they can argue that they are workers, having access to the labour courts and the social
insurance institutions on the grounds that compelling legislation was contravened.

If labour contracts are concluded with men only, employee-like contracts with women only; e.g. by H. Hopf et
al. GIBG. Gleichbehandlung - Antidiskriminierung Vienna, Manz 2009, p. 111 sub-apostille 10.

20

21
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2.2.2. Periods of maternity leave are to be taken into account for voluntary benefits.* In any
case, they are to be taken into account for seniority rights and for severance pay.” This does
not apply as a principle to parental leave, however. The different approach is a consequence
of the legal construction of maternity leave on the one hand (absolute prohibition to work, full
substitute income paid by social insurance), and parental leave on the other hand (period in
which the essential obligations of the labour contract, i.e. to work and to pay for it, are
suspended); there are exceptions.”* Periods of parental leave are taken into account for the
purpose of severance pay or seniority rights only if legislation or a collective agreement
expressly provides for it; if the collective partners choose not to do so, this, as confirmed by
the most recent case law, is not considered discriminatory.”

2.2.3. Previously signed resignations with the date left blank to be filled in later by the
employer (Blankoselbstkiindigungen, referred to as ‘white resignations’) are not known to be
general practice in the context of pregnancy. However, what is known as common practice,
are unlawfully prolonged probation periods and pressuring employees into agreeing to the
termination of employment (einvernehmliche Auflésung) either during pregnancy or, more
frequently, during parental leave. The former practice is supported by particularities of
Austrian labour-law legislation, which allows employers to give notice (Kiindigung) or not
prolong a fixed-term contract at least once without giving any reasons; the same principle
applies to trial periods, which are regularly defined by collective agreements or legislation up
to an admissible maximum of one month (longer, i.e. unlawful probation periods, are legally
considered fixed-term contracts). However, while informing the employer about a pregnancy
in time renders the employer’s notice void and prolongs a fixed-term contract until the
beginning of maternity leave, this does not apply to trial periods. Terminating employment
during the trial period is considered as neither notice nor dismissal, but a form of lawfully
rescinding a labour contract without further consequences, and is therefore not covered by the
relevant protective provisions of the Maternity Protection Act. In principle, both parties to the
labour contract are entitled to rescind during the trial period. In the event of pregnancy,
however, the termination of employment by the employer in the trial period amounts to direct
discrimination and might be challenged on the basis of the Equal Treatment Act.*

2.2.4. In order to activate the protection against notice and dismissal, the worker has to inform
the employer about her pregnancy in time, i.e. no later than five days after having been given
notice, if the pregnancy was known to her; if she does not know that she is pregnant at the
time, she has to do so immediately after becoming aware of her pregnancy. In both cases a
medical statement is required (§10 Maternity Protection Act). A further temporal element is
relevant: how the beginning of pregnancy is calculated. According to the presently relevant

2 Cf. Equal Treatment Commission 10 December 1992: employer’s voluntary contribution to an additional

insurance. N. Bei & R. Novak ‘Das Gleichbehandlungsgesetz’ in: U. Aichhorn (ed.) Frauen & Recht

pp. 83-158 (p. 113) Vienna/New York, Springer 1997.

K. Burger-Ehrnhofer et al. Mutterschutzgesetz und Viiter-Karenzgesetz Vienna, OGB-Verlag 2007, p. 450 with
reference to Case C-333/97 Lewen.

§15r Maternity Protection Act; K. Burger-Ehrnhofer et al. Mutterschutzgesetz und Viiter-Karenzgesetz Vienna,
OGB-Verlag 2007, p. 450 with reference to Case C-249/97 Gruber.

# OGH 29 March 2012, 9 ObA 58/11m — collective agreement of Austrian Airlines and Lauda Air (cabin crew) —
not including periods of parental leave into the seniority regime does not constitute pay discrimination within
the meaning of Article 141(1) ECT with reference to ECJ 15 June 1977, Case 149/77 Defrenne III,
http://www.ris.bka.gv.at/Dokumente/Justiz/JJIT 20120329 OGH0002 0090BA00058 11M0000 000/JJT 20
120329 OGH0002_0090BA00058_11M0000_000.pdf, accessed 19 September 2012.

In 2005, the Supreme Court had confirmed its constant jurisdiction, that the protection against dismissal
according to §10 Maternity Protection Act does not apply to ending employment on probation, but had added
that an employer’s declaration to end employment on probation, which was caused by pregnancy, was direct
discrimination against the employee, OGH 31 August 2005, 9 ObA 4/05, K. Burger-Ehrnhofer et al.
Mutterschutzgesetz und Viiter-Karenzgesetz Vienna, OGB-Verlag 2007, p. 196. §12(7) Equal Treatment Act
OJ No. 1 66/2004 as amended by OJ No. I 98/2008 explicitly gives legal redress against the termination of
employment during the trial period; H. Hopf et al. GIBG. Gleichbehandlung - Antidiskriminierung Vienna,
Manz 2009, p. 199 sub-apostille 137.
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case law, pregnancy begins with the coalescence of ovum and semen.”” According to Article 8
Paragraph 2 of the European Social Charter (revised), the temporal elements mentioned
should not matter as regards the protection against notice and dismissal, but informing the
employer would suffice. Austria ratified the European Social Charter (revised) in 2011, but
not Article 8(2). Whereas the Federal Ministry of Labour, Social Affairs and Consumer
Protection envisaged extending ratification to Article 8(2), employers’ organisations firmly
opposed this measure which could certainly mitigate an undignified time pressure on pregnant
womenz,scontribute to better respect of privacy and lower the risk of bringing cases before the
courts.

2.2.5. In 1992, legislation reacted to the tendency to contravene protection against notice and
dismissal by introducing §10a Maternity Protection Act. According to this provision, a fixed-
term contract is prolonged ex /ege until the beginning of maternity protection. Accompanying
case law of the courts is comprehensive and indicates that fixed-term contracts and the refusal
to extend them are indeed a problem in practice.”

2.2.6. Austrian legislation provides for a statutory entitlement to paternity leave. However, the
involvement of fathers is a minority phenomenon.”” In the case of a father who had been
denied parental part-time leave, Senate I of the Equal Treatment Commission found that, by
this denial, he had been discriminated against in his working conditions, but not with respect
to the termination of employment. Furthermore, Senate I stated that he had been subject to
sex-related harassment by a (male) colleague, not by being called a backstabber
(Kameradenschwein) because of his plans to take parental part-time leave, but because he was
mocked that he only wanted to do so because his wife had demanded it; the sex-related
element in this, the Senate stated, was the connection to sex-role stereotypes.’' See, however,
furthermore Supreme Court 25 October 2011, 9 ObA 78/11b as described under 4.2.

2.2. Self-employment

As to the entitlement to parental leave, it should be noted that the notion of self-employed
worker is basically ambiguous, it being understood that in principle a worker is considered
personally and/or economically dependent whereas a self-employed person is essentially
considered as entrepreneur and therefore autonomous as regards his/her working
arrangements. However, it is to be noted that entrepreneurs and so-called ‘free
employees’**are not entitled to any form of parental leave, and that, in practice, many a free

7 OGH 12 April 1995, 9 ObA 23/95; for in-vitro fertilisation the moment of transfer is decisive, OGH 16 June

2008, 8 ObA 27/08s in accordance with ECJ Case C-506/06 Sabine Mayer; G. Loschnigg Arbeitsrecht”!

Vienna, OGB-Verlag 2011, p. 919. 9 ObA 23/95 superseded previous case law which, in the context of

protection against dismissal, had defined the (calculated) beginning of pregnancy by the date of the last regular

menstruation.

Article 8 of the European Charter (revised) reads: ‘With a view to ensuring the effective exercise of the right of

employed women to the protection of maternity, the Parties undertake [...] 2. to consider it as unlawful for an

employer to give a woman notice of dismissal during the period from the time she notifies her employer that
she is pregnant until the end of her maternity leave, or to give her notice of dismissal at such a time that the
notice would expire during such a period; [...].”

% §10a Maternity Protection introduced by Article 1.8 OJ No. 833/1992; K. Burger-Ehrnhofer et al.

Mutterschutzgesetz und Viiter-Karenzgesetz Vienna, OGB-Verlag 2007, pp. 222 ss.

According to data published by Austrian Broadcast, only 5 % of the persons receiving childcare allowance

were men, http://oesv]1.orf.at/stories/461354, accessed 25 October 2012.

' GBK 1/271/1, see EGELR 2011-1 p.50 with further references.

32 The basic dichotomy of (heteronymous) labour contracts and (autonomous) work contracts (Werkvertrige) as
defined by §1151 Civil Code does not mention any in-between category. The essential criterion of a labour
contract, as developed by case law and academia, is considered personal dependency, and a flexible
combination of other criteria including subordination inter alia. If there is no personal dependency, a so-called
free service contract is assumed as an in-between category. Whereas persons, for whose employment the
criteria of personal and economic dependency prevail over the criteria of self-employment, are included as
‘employee-like’ into the notion of dependent worker within the meaning of the provisions on mandatory full
insurance according to §4(4) General Social Security Act OJ No. 189/1955, as amended, the party to a free
service contract, a free employee, is considered self-employed by social security legislation and tax law, cf. §2
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employee should rightfully be treated as worker as regards labour law, social insurance and
tax law. Again it should be noted, that the entitlement to childcare allowance is, in principle,
independent from gender or any form of employment.

2.3. Access to and the supply of goods and services

Potentially discriminatory practices would have to be researched systematically. Gender-
related discrimination does not really seem to be a mainstream concern of Austrian consumer
protection institutions. In an opinion regarding most recent draft legislation, the
Osterreichische Frauenring pointed out that there was no legitimate reason to maintain the
different levels of protection provided for by Directive 2000/43/EC on the one hand, and
Directive 2004/113/EC on the other hand, especially as regards social protection including
healthcare and furthermore education. In addition, the Frauenring challenged the exceptions
applying to media and advertising.*

2.4. Additional information

Whereas the entitlements to paid maternity leave are provided for by social security law and
depend, in principle, on occupation or on periods of mandatory insurance which are equalled
to occupation in this regard (e.g. after certain forms of termination of employment), this is no
longer true for the childcare allowance (Kinderbetreuungsgeld). Since 2001, the childcare
allowance, previously an extended unemployment benefit, is construed as a transfer payment
independent from any form of employment. The periods of parental leave being protected
against dismissal under labour law, up to the maximum of the child’s 2™ birthday, and the
admissible periods of payment of childcare allowance, which vary, according to the option
chosen, between 15 up to 30 months, are not congruent. In addition, the option to choose
between five models of childcare allowance confuses many parents. The incongruence
mentioned causes other problems as well in practice, especially that the entitlement to paid
maternity leave (Wochengeld) for a second child conceived during parental leave is subject to
legal intricacies and thus uncertainties.**

3. Involvement of other parties

The role of the social partners is crucial in social and labour legislation; around 98 % of the
Austrian enterprises are small or medium-sized enterprises that are represented by the
Chambers of Commerce (mandatory membership). The social partners take part in social and
labour jurisdictions as lay judges, and they are also represented in the Equal Treatment
Commission. The practice of the Equal Treatment Commission’s Senate I might be
considered comprehensive as regards pregnancy discrimination. The Advisory Council for
Family Politics (Familienpolitischer Beirat), part of the Federal Ministry for Economic
Affairs, Youth and Family, should be mentioned as an informal but influential stakeholder;
catholic and conservative organisations hold a vast majority, some of them still advocating
and upholding the concept of the nuclear family with a male breadwinner. A relevant civil
society organisation with a less conservative approach is, for instance, the Osterreichische
Frauenring, an umbrella of women’s organisations comprising all important democratic
political tendencies.*

Trade (Industry) Social Insurance Act OJ No. 560/1978 as amended. The most detailed, descriptive and
comprehensive definition of self-employment is to be found in tax law, cf. §§22 Nos. 1 — 3, 5, 23 Income Tax
Act OJ No. 400/1988.

33 http://www.parlament.gv.at/PAKT/VHG/XXIV/ME/ME_00407_29/fname_270597.pdf, accessed 4 October
2012.

3% Childcare Allowance Act OJ No. 103/2001; 50" amendment to the General Social Insurance Act, §122(3) OJ

No 676/1991; as to the intricacies of this and other pertinent legislation see inter alia OGH 30 November 2010,

10 ObS 136/10p; OGH 30 November 2010, 10 ObS 137/10k; OGH 1 March 2011, 10 ObS 178/10i; OGH

13 March 2012, 10 ObS 103/11m; and OGH 5 June 2012, 10 ObS 68/12s, all to be found on

www.ris.bka.gv.at, accessed 24 October 2012.

http://www.frauenring.at/, accessed 23 October 2012.
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4. Enforcement and effectiveness

4.1. General

The effect of active labour market policy measures (such as courses) as regards returning to

work after parental leave or unemployment appears to be more favourable for women than for
36

men.

4.2. Legal redress

Legal redress against discrimination, i.e. the enforcement of equal treatment legislation, is
provided for by the courts and the equal treatment commissions, where the latter might be
considered a soft-law conciliation mechanism. In the private sector, the protection against
dismissal and of other rights under the Maternity Protection Act is enforced by the Labour
and Social Courts (the monitoring by the Labour Inspectorates should be pointed out as well).
The Chambers of Labour represent their mandatory members, i.e. workers and employee-like
persons, before the Labour Courts according to their regulations, i.e. in principle without
further costs for their members in cases that are not considered pointless.

However, there are significant legal uncertainties. The Equal Treatment Commission
(private sector) and the Supreme Court differed on the question of extending fixed-term
contracts combined with parental leave. If an employer refuses to extend a fixed-term
employment contract for an indefinite period, so that the (male) employee could take parental
leave, such a refusal is, according to the Supreme Court and as opposed to the Equal
Treatment Commission’s opinion, not to be considered discrimination as regards working
conditions. The employer’s refusal would have to be assessed in the light of the European
Court’s ruling in the Jiménez Melgar case, according to the prohibition of discrimination as
regards access to employment.’’ Further legal uncertainties, some of them about the temporal
scope of the relevant legislation, concern the childcare allowance (see 2.4. as to Supreme
Court 30 November 2010, 10 ObS 136/10p and related case law).”® Furthermore, the Supreme
Court raised questions concerning the temporal scope of equal treatment legislation and ruled
that, in the event of a discriminatory dismissal, a victim is only entitled to choose between
claiming damages or contesting the dismissal if the discrimination occurred after 31 July
2008, i.e. after the relevant amendment to the Equal Treatment Act entered into force.
Previous legislation did not entitle the victim to damages; the victim could only claim that her
(his) employment should have continued.”

In April 2012 the Federal Minister for Women’s Affairs alleged that there was a
significant rise of pregnancy-related, unlawful terminations of employment, and she called for
imposing the full burden of proof on the employer in such cases. The Chambers of Commerce
rejected the proposal, arguing that such a provision would infringe the rule of law. The
Federal Minister of Economics, Family Affairs and Youth, however, said he was ready to
enter into negotiations although he doubted the number of cases and the necessity of new
regulations.*” The Green Party added to this discussion by pointing out that the real reason for
pregnant women receiving their notice or being dismissed more frequently was the more
austere approach of the Federal Minister for Labour, Social Affairs and Consumer Protection

3% H. Lutz Wiedereinstieg und Beschdftigung von Frauen mit Kleinkindern WIFO Monographs 3/2004,

http://www.wifo.ac.at/wwa/jsp/index.jsp?fid=23923&id=24945 &typeid=8 &display mode=2, accessed
19 September 2012.
37" Supreme Court 25 October 2011, 9 ObA 78/11b; Case C-438/99 Maria Luisa Jiménez Melgar v Ayuntamiento
de Los Barrios [2001] ECR 1-06915.
The Constitutional Court abolished two provisions relating to the reimbursement of benefits for parental leave,
one dating back to the transition from the former type of benefits to the current type of transfer payments, the
other concerning a legal provision which does not take into account the alimony that a parent who is living
separately is obliged to pay for other children. Constitutional Court 24 February 2011, V 76/10; 4 March 2010,
G 184/10.
3 OGH 31 August 2005, 9 Ob A 4/05.
0 Kiindigungsschutz fiir Schwangere oft verletzt Wiener Zeitung 24 April 2012,
http://www.wienerzeitung.at/nachrichten/oesterreich/politik/453038 Kuendigungsschutz-fuer-Schwangere-oft-
verletzt.html, accessed 20 September 2012.
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as regards the extended maternity leave before birth that is prescribed in the event of medical
complications and paid by social insurance (putting a heavier burden on the budget of the
Gebietskrankenkassen, the workers’ social insurance institutions). The Green Party called for
an evaluation of the new austerity regime, financial aid for employers from the accident
insurance and more frequent controls by the Labour Inspectorates. They furthermore required
extension of the protected period (regarding notice and dismissal) after parental leave from
the present four weeks to six months.*'

4.3. Access to information

A rather high level of awareness as regards parental rights and employment in general may,
be supposed. Workers and employee-like persons are mandatory members of the Chambers of
Labour, which offer comprehensive pertinent information services to their members (and in
practice to non-members as well).* This includes personal counselling in the languages most
frequently spoken by migrant workers (Turks, Kurds, Croatians, Bosnians, Serbs). In spite of
the general language barrier, migrant workers might find information at several associations,
at least in cities such as Salzburg and Vienna.* Furthermore, the competent federal Ministry
for Economic Affairs, Youth and Family offers information on its website.** However, it has
to be stressed once again that there is no evaluation of antidiscrimination legislation and the
relevant institutions, and so there is no research either on the awareness regarding parental
rights and employment in the context of discrimination.

BELGIUM - Jean Jacgmain
1. Existing legislation and case law

1.1. Employment

It should first be stressed that historically Belgian labour law has always been designed as
protective of the worker, who is considered as the weaker party in the contractual
employment relation. Moreover, there are a number of circumstances in which a worker is
deemed to be especially vulnerable vis-a-vis an ill-willing employer, so that reinforced
protection appears indispensable. Starting in 1889 with a very modest measure in favour of
female workers who were about to give birth (a four-week unpaid leave), this pattern of
thinking which does not explicitly rest on any consideration of discrimination has been
followed for more than a century, usually on its own (national) steam, and more recently
when EC/EU law had to be taken into account, such as Directive 92/85/EEC and Directives
96/34/EC and 2010/18/EU.

As to discrimination, the norm now stated in Article 2(2)(c) of Directive 2006/54/EC is
transposed in Article 4(1) of the present Gender Act of 10 May 2007: ‘Any direct distinction
grounded on pregnancy, giving birth and maternity is regarded as direct distinction grounded
on sex’ (and thus as direct discrimination under Article 11). There has never been any serious
discussion in Belgium as to the ‘direct’ nature of the discrimination, given the mere
consideration that ‘this cannot possibly happen to a man’.

41 Arbeitswelt: Schwangere zunehmend unter Druck diestandard.at 10 May 2012;

http://diestandard.at/1336563090578/Frauenbericht-Arbeitswelt-Schwangere-zunehmend-unter-Druck,

accessed 20 September 2012.

See the publicly accessible content on http://www.arbeiterkammer.at/berufundfamilie.htm for the Chambers of
Labour in all nine Laender and http://wien.arbeiterkammer.at/berufundfamilie.htm for Vienna. Pertinent
content of the Site of the Chambers of Commerce is limited to members,
http://portal.wko.at/wk/suche.wk?DstID=0&ChID=0&reiter=InternetAktivelnhalte&init=1&itemoffset=0&pa

42

esize=20&details=1&sortierung=TopInhalte&suchbegrifftext=karenz&quicksearch _submit=Suchen, all
accessed 20 October 2012.

For Vienna see http://www.wien.gv.at/sozialinfo/content/de/10/Institutions.do?senseid=180, accessed
20 October 2012.

http://www.bmwf].gv.at/Familie/Seiten/default.aspx, accessed 20 October 2012.
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More worthy of attention is the transposition of the present Article 28(1) of Directive
2006/54/EC, which dates back to the original Directive 76/207/EEC. As early as 1999, it was
decided to stand that provision on its head, so that the present Article 17 of the Gender Act
reads: ‘The provisions concerning the protection of pregnancy and maternity may not be
analyzed as any form of discrimination, but are a condition to the achievement of equal
treatment between men and women’. This formulation is meant as an incitement to seek a
dynamic combination of ‘protection’ and ‘non-discrimination’.

Indeed, as early as 1981 an inspired judgment® had relied on the gender equality law
then applicable (the Act of 4 August 1978) to decide that as an employer had no right to
question a candidate for employment as to her possible pregnancy, he could not reproach her
for giving a false answer. Ever since, both judges and other legal practitioners have learned
how to rely on non-discrimination provisions when the protective rules were not applicable
(e.g. when pregnancy was the employer’s motive for refusing to renew a fixed duration
contract, or when an employee was dismissed after a miscarriage). However, the dominant
protective ideology of labour law and the instinctive approach of many practitioners have not
bridged the gap between protection and non-discrimination and this is even more obvious
concerning more recent issues such as parental and paternity leaves.

The protection of maternity is organized in a fairly coherent way by Articles 39 through
45 of the Working Conditions Act of 16 March 1971, plus Articles 111 through 117 of the
Consolidated Act of 14 July 1994 concerning the Healthcare and Sickness Insurance Scheme.
Maternity leave has a duration of 15 weeks (with possible additional weeks in certain
circumstances such as multiple pregnancy), of which 10 are compulsory (1 before the delivery
and 9 as postnatal leave) and 5 are optional (i.e. the employee may use them as ante- or
postnatal leave). No special attention is given to maternity-related illnesss, and indeed there is
no relevant case law (except in the public services where the regulations applicable to tenured
staff members had to be amended so that such illnesses do not result in adverse effects on the
career). In contrast, much care was dedicated to the protection of the pregnant (or
breastfeeding) employee and of the foetus (or infant) against health risks: e.g. if the employee
must be withdrawn from her usual tasks, and the employer cannot assign her to any other
activities, a ‘protection of maternity’ leave is provided. After resuming work, an employee is
entitled to breastfeeding breaks (of twice 30 minutes per day) until the child is 9 months old.
None of the various types of leave related to maternity is paid by the employer (except in the
public services, for tenured staff members), but the Healthcare and Sickness Insurance
Scheme provides benefits which are at least equal to the requirements of Directive
92/85/EEC. The protection of employment consists of a prohibition of any dismissal
grounded on ‘the physical condition resulting of the pregnancy or delivery’. The burden of
proof rests on the employer. In case of unlawful dismissal, fixed damages equal to six
months’ pay (a standard in Belgian labour law) are due, and if the employer gave notice, the
notice period is null and void so that payment in lieu is due as well.

There are no explicit provisions concerning either the protection of rights or the return
from maternity leave as mentioned in Article 15 of Directive 2006/54/EC.

Adoption leave (for a child under 10: 6 weeks if the child is under 3, and 4 weeks if
she/he is over 3) is a right for any employee (and for each of the parents if it concerns a
couple adopting). A benefit (the same as during maternity leave) is provided by the
Healthcare and Sickness Insurance Scheme. There is protection against dismissal (the
employer carries the burden of proof; fixed damages are equal to 3 months’ pay). Again,
nothing is provided concerning the protection of rights, and indeed no attention was paid to
Directive 2006/54/EC in this respect.

Paternity leave is a phrase which covers two completely different situations. The first
one concerns the transfer of the unused maternity leave to the father if the mother dies after
giving birth, or if she is unfit to leave the hospital with the baby (in this case, two maternity
leaves are in fact granted). The second one, of 10 days (usable entirely or separately until the
child is 4 months old), is a right (but not an obligation). Remuneration is maintained during

# Labour Court in Ghent, judgment of 18 May 1981 Journal des tribunaux du travail (1981), p. 300.
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the first 3 days, then a benefit is provided by the Health and Sickness Benefits Insurance
Scheme. In the first case, protection against dismissal is the same as for the maternity leave,
in the second one, a similar protection (but with fixed damages equal to 3 months’ pay) was
introduced in 2011, as a belated measure of transposition of Directive 2006/54/EC. Again,
there is no provision as to the protection of rights. Finally, it should be mentioned that since
2011, both types of leave are available to the person (male or female) who is the
spouse/registered partner/de facto partner of the mother.

Parental leave is organized in an excessively complicated way as there are two schemes,
both available to all employees, one without pay or any social security benefit or coverage,
the other without pay but with a benefit and coverage. Perhaps the expert will be allowed to
concentrate on the second one, by far the more widely used for obvious reasons. This parental
leave, aimed at implementing Directive 96/34/EC, was introduced in 1997 as part of the
existing scheme of career breaks, now the time-credit scheme. The leave is available to any
employee (i.e. to each parent in a couple, without any possibility of transfer) for every child
born or adopted under 12 (since 2011, until 21 if the child is disabled). The duration used to
be 3 months full time (fractionable by half or one fifth), it was increased to 4 months
belatedly (as from 1 June 2012) in compliance with Directive 2010/18/EU. The leave is
unpaid, but a monthly benefit (of EUR 771.33 as from 1 February 2012) is provided by the
Unemployment Insurance Scheme. However, for disputable budgetary measures, the benefit
corresponding to the fourth month is only available if the child was born or adopted on or
after 8 March 2012. The standard protection against dismissal (with fixed damages equal to 6
months’ pay and transfer of the burden of proof to the employer) is provided, but again the
protection of rights has been overlooked.

All the provisions mentioned above are applicable in the public sector as well, with some
variations due to the coexistence of staff members in tenured appointments and under
employment contracts. Usually, more attention is paid to the protection of rights than in the
private sector (e.g. all the various types of leave are taken into consideration for pay
seniority). Concerning members of the judiciary, the provisions on the protection of maternity
(including transfer of the unused maternity leave) are applicable given the very broad
personal scope of the Working Conditions Act of 16 March 1971. In contrast, nothing is
provided in respect of the other leaves envisaged in this report.

All the provisions mentioned above are applicable in the public sector as well, with some
variations due to the coexistence of staff members in tenured appointments and under
employment contracts. Usually, more attention is paid to the protection of rights than in the
private sector (e.g. all the various types of leave are taken into consideration for pay
seniority).

Victimization is only envisaged by anti-discrimination legislation (i.e. for the purposes of
this report, the Gender Act of 10 May 2007) and by the legal machinery aimed at combating
harassment, sexual harassment and violence at work, which is part of the Wellbeing at Work
Act of 4 August 1996 (i.e. health and safety legislation). Either of these Acts might be used in
case of victimization related to one of the types of leave, but there is no case law indicating
that such an attempt was ever made.

1.2. Social security and pension rights

Full social security rights are maintained during all the types of leave mentioned in 1.1., and
all those types of leave are taken into account with regard to future social security (including
pension) rights.

However, so far, the situation is unclear as to the fourth month of parental leave, in the
case of an employee (subject to the social security scheme for paid workers) who is not
entitled to the benefit because the child has been born or adopted before 8 March 2012 (see
1.1.).

1.3. Self-employment
As from 1989 (to comply with Directive 86/613/EEC) and by way of successive limited
increments, a minimal scheme aimed at the protection of maternity has been developed.
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Essentially, the maternity leave has a duration of 8 weeks (or 9 in case of multiple births), of
which 3 (one immediately before and two immediately after the delivery) are ‘compulsory’
(see below) and the remainder optional. Those 5 (or 6) weeks can be used to extend the
antenatal leave (by 2 weeks) or the postnatal leave. In the latter case, the optional weeks can
be taken entirely or separately over a maximum period of 21 weeks, following the
‘compulsory’ postnatal leave. A benefit of EUR 398.71 (as from 1 March 2012) per week is
provided by Maternity Insurance, a branch of the Social Security Scheme for self-employed
persons. In fact, a self-employed woman is entirely free not to take any leave at all, using the
‘compulsory’ leave is only a condition of entitlement to the benefit, which meets the
requirements of Article 8(3)(a) of Directive 2010/41/EU. As to Article 8(1), the Belgian
Government considers that the possibility of spreading the optional part of the leave over 21
weeks, combined with the provision of ‘service vouchers’ (see below), meets the requirement
adequately.

The possibility of transferring the unused maternity leave to the spouse or partner if the
mother dies or remains unfit after the child’s birth (see 1.1.) has been made available to self-
employed workers as well.

Parental leave of the same length as for paid workers (see 1.1.) and with the same benefit
as during a self-employed woman’s maternity leave, was made available to every self-
employed worker (without any possibility of transfer between parents) in 2006.

As an extra help to self-employed mothers (which Belgium considers as meeting the
requirements of Article 8(4) of the Directive), 105 free ‘service vouchers’ are provided after
each birth. This is a scheme aimed at giving unemployed persons a possibility of performing
(modestly) paid menial tasks in private households while remaining entitled to unemployment
benefits.

Finally, in 2005 participation in the whole statutory social security scheme for self-
employed persons (including Maternity Insurance) was made compulsory for all assisting
spouses (as it already was for any other person assisting a self-employed worker, such as life
partners).

1.4. Access to and the supply of goods and services

Given that the Gender Act of 10 May 2007 is meant to transpose all gender equality
directives, including 2004/113/EC, Article 6(1)(1°) mentions access to and supply of goods
and services in the material scope of the Act. For the rest, Articles 4(1) and 17, mentioned in
1.1., are transversal provisions and thus also apply to goods and services.

There is absolutely nothing else to report under this heading. No attention whatsoever has
been given, either in legislation or even in academic literature, as to the implications of
maternity (paternity, adoption, etc.) on equal treatment in the access to and supply of goods
and services. Indeed, there is no known case law at all related with the transposition of
Directive 2004/113/EC.* The yearly Activity Reports of the autonomous agency Institute for
Equality of Women and Men mention a small number (say 50 per year) of applications for
information and complaints (on which the Institute has no power of adjudication) related to
goods and services, but the expert has no knowledge regarding whether maternity was even
mentioned in any of those.

Overall, the Gender Act formally and most laconically meets the requirements of
Directive 2004/113/EC. Its material scope does not exclude either media or advertisements.
Nor does it exclude education, but the Gender Act only deals with issues which fall within the
federal jurisdiction, while education is essentially the respective competence of the three
Communities. The latters’ anti-discrimination provisions (Flemish: decreet of 10 July 2008;
French-speaking: décret of 12 December 2008; German-speaking: Dekret of 19 March 2012)
do not exclude education either, but they mostly copy the federal Act in the same off-handed
manner.

46 Except for the dispute which led to the ECJ’s decision in Case C-236/09 Test-Achats [2011], but that issue (the
use of gender-related actuarial factors in life insurance) is not relevant to the present report.
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Where transposition is lacking is in the persisting absence of ancillary royal decrees, five
years after the Gender Act was promulgated. Relying on Article 4(5) of Directive
2004/113/EC, Article 9 of the Act allows that certain goods and services be provided to
persons of one sex only, but a royal decree must define which ones and in the absence of it,
no exception is lawful. In the same manner, Article 16, another transversal provision of the
Act, allows positive action, which might be a way to deal with certain aspects envisaged by
this report, but the lack of a royal decree to define under which conditions positive action may
be taken makes it unlawful so far.

2. Gaps in national law
2.1. Employment

Recruitment process
The Gender Act offers a person who claims to be a victim of gender discrimination (including
discrimination grounded on pregnancy or maternity) two ways of redress which may be
combined: applying to the Labour Court for an order to put an end to the discrimination and
applying to the same court for fixed damages (EUR 650, or 1300 if the employer is not able to
demonstrate that the candidate would not have been recruited even if there had been no
discrimination). These two ways are improvements on previous legislation, but there is no
case law which would give any indication as to their effectiveness (however, see below in
4.2).

Should the discrimination affect access to a tenured position in a public service, an
application for annulment by the Conseil d Etat/Raad van State (Administrative Court) would
provide an effective way of redress, but — thankfully — there is no relevant case law either.

Employment relations and conditions of employment

As mentioned above in 1.1., Belgian legislation (for the private sector) uniformly fails to
provide for the protection of rights during the various types of leave envisaged in this report.
Although no case law is known in relation to this issue, there are probably unchallenged
occurrences of contractual provisions (individual or collective) which make certain
advantages conditional on effective presence at work, irrespective of the causes of absence.

Even more seriously, there is no provision to guarantee reinstatement in the job at the end
of maternity leave: if an employee discovers that she has been transferred to an inferior job
during the leave, the only remedy available is to challenge the transfer as constructive
dismissal grounded on maternity. Of course, the employee might also challenge it as gender
discrimination and apply for an order to put an end to it, but this method has never been tested
in court.”” However, the lack of an explicit provision on reinstatement in the job has no
negative impact on tenured staff members in the public services, given that during maternity
leave they are simply regarded as remaining in active service.

Protection against health risks is organized in rather a sophisticated manner (including, as
an exception to what has just been reported, a legal guarantee of reinstatement if the pregnant
employee has been removed from her usual job and transferred to an inferior one until she
took maternity leave), and does not seem to raise any disputes. Overtime is prohibited for
pregnant or breastfeeding employees. However, for this prohibition to apply to positions of
trust or management a royal decree should be adopted, which is still lacking (except in public
services) 45 years after the prohibition was introduced.

Remuneration
What has been mentioned above concerning the absence of a general provision on the
protection of rights is particularly obvious as far as certain elements of remuneration are

47 Except by the clerk of an investigating magistrate who was reassigned when she took maternity leave.

However, the Raad van State dismissed her claim for annulment on purely technical grounds: judgment of
16 February, n°218.060, Coppens on www.raadvst-consetat.be, accessed 17 July 2012.
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concerned. For instance, if a collective agreement on Christmas bonus makes the amount of
the bonus proportional to effective presence at work during the past year, the consequent
discrimination grounded on maternity might be challenged as such (see ECJ Case C-333/97
Lewen [1999] ECR 1-7243). Still, should legislation contain a general provision to protect
rights during absences related to maternity (or parental leave, etc.), such a provision would
have a preventive effect on the adoption of clauses which may produce ‘unexpected’
discriminatory consequences.

The same applies to occupational social security schemes. Articles 6(1)(4°) and 12(1) of
the Gender Act and Article 14(1) of the Occupational Pensions Act of 28 April 2003 both
forbid gender discrimination, but these Acts contain no beacons to attract the employers’ or
the social partners’ attention to the potential adverse effects of the various types of leave
envisaged in this report.

For instance, many employers have instituted occupational healthcare insurance schemes,
to supplement the coverage provided by the statutory scheme. Usually, a collective contract is
concluded with an insurance company. This applies to all employees of the enterprise or
institution, and in many cases the coverage can be extended to spouses/partners. The expert
has knowledge of one company under whose contract such an extension is conditional on a 3-
month waiting period during which no reimbursement is provided, whatever the cause of the
healthcare costs, including pregnancy and delivery. Such a practice seems contrary to the
provisions of the Gender Act mentioned above in 1.1. and 2.1.. However, there is no related
case law in Belgium, and no known pending case. Moreover, the practice mentioned above
may be isolated.

Termination of the employment contract

There are no known cases of forced resignation. Failure to renew a fixed-term contract after
an employee took maternity leave, while such renewal is habitual practice in the enterprise or
institution concerned, is now analyzed as direct discrimination by the Courts,* provided that
the employee can produce prima facie elements of proof.*’

Involvement of fathers
As mentioned above in 1.1., ‘fathers’ has become a restrictive phrase as ‘paternity leave’ is
now available to the mother’s spouse or life partner, even if she is a woman.

The introduction (in 2011) of a protection against dismissal was belated implementation
of Directive 2006/54/EC (and in fact of Directive 2002/73/EC), but there is no known case
law concerning this issue. According to a very recent (30 June 2012) press release from the
federal Minister of Employment, the paternity leave is a great success as 80 % of ‘fathers’
seem to use it. There is no comparison to be made with annual leave, a sacred institution in
the industrial culture (strongly protected by legislation, given that preventing an employee
from taking annual leave is liable to penal sanctions).

Relevant gaps

To be entitled to maternity benefits, an employee (as well as her employer) must be subject to
the Healtcare and Sickness Benefits Insurance Scheme, organized by the Consolidated Act of
14 July 1994. Apprentices in small businesses (a matter which falls within the respective
jurisdictions of the three Communities, under the heading ‘vocational training’) are regarded
as pupils, dependent on their parents as to social security coverage, and thus excluded from
the insurance mentioned above. Consequently, a female apprentice is entitled to maternity
leave (as the Working Conditions Act of 16 March 1971 applies to any subordinate
employment relation), but not to any social security benefit. This is a blatant breach of
Directive 92/85/EEC as well as of Directive 79/7/EEC, but no related case was ever brought
to the Courts. Given the modest number of persons possibly concerned (there are perhaps

8 See Labour Court in Namur, judgment of 28 April 2003, Chroniques de droit social, 2004, p. 100 with

comments by J. Jacqmain.

4 See Labour Court in Nivelles, judgment of 14 September 2006, Chroniques de droit social, 2008, p. 31.
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25 000 such apprentices of both sexes in the whole country), no step was ever proposed to
remedy the gap.

2.2. Self-employment

See the information provided above in 1.3.. The only known (but not documented by case
law) issue to mention here is the termination of collaboration grounded on maternity in self-
employed partnerships, especially law firms. It should first be made clear that under the
Judicial Code, the profession of barrister is incompatible with subordinate employment.

In compliance with Directive 2006/54/EC, the Gender Act (Article 5(10°) and Article
6(2)(1°)) prohibits discrimination in the access to self-employed activities, and goes one step
further by mentioning ‘partnership in associations of self-employed persons’ (as it had been
noticed that in various law firms, women used to be accepted as trainees or members, but not
as partners).

However, the provisions of the Gender Act concerning the prohibition of discrimination
in ‘dismissal’ (Article 6(2)(3°)), while formulated in a general way, have never been
interpreted by academic opinion (in the total absence of case law) as applicable outside a
subordinate employment relation. The ECJ’s decision in Case C-232/09 Danosa [2010] was
regarded as either a whim or a finger pointed at a gap in Directive 2006/54/EC.*° Thus, so far
no young female barristers, invited to leave a law firm after taking maternity leave, have
attempted to seek redress in court.

2.3. Access to and the supply of goods and services
Given what he has reported under 1.4., the expert regrets not having anything at all to mention
under this heading.

2.4. Additional information

Directive 92/85/EEC leaves the care of defining the notion ‘childbirth’ to national legislation.
Consequently, it does not define ‘miscarriage’ either. Under Belgian law miscarriage
(arbitrarily defined as the delivery of a stillborn feetus occurring less than 180 days after
conception) has extremely unfavourable effects: the right to maternity leave is lost, only
sickness benefits (lower than maternity benefits) are available if the employee cannot resume
work immediately, and the protection against dismissal ceases to apply. Indeed, dismissing an
employee who takes sick leave after a miscarriage may be challenged as direct
discrimination.”’ However, the provisions aimed at protecting maternity should include
miscarriage, both in EU and national laws.

3. Involvement of other parties

Most political parties are interested in improving the various types of leave envisaged in this
report, but usually regarding certain details to which lobbying forces (trade unions, women’s
organizations of the more influential sickness insurance funds, etc.) have drawn their
attention. Provided that no great expenses are imposed on the statutory social security
scheme, limited progress has been achieved as a result: e.g. in 2011, four separate Acts,
consecutively adopted by the federal Parliament, improved the parental leave and the two
‘paternity’ leaves (see above in 1.1.).

The social partners (i.e. the employers’ associations and the three trade union
confederations) have reached a deadlock with the National Labour Council: essentially,
any claim for improvement of any leave is blocked by the employers’ motto that there already
are far too many types of leave (a shared position, irrespective of the size of the enterprises).

Meanwhile, although no statistics are available given the state of underdevelopment of
data banks within the judicial apparatus, many observers (including this expert, relying on

50
51

See J. Jacqmain’s comments on Danosa, Chroniques de droit social, 2011, p. 42.
See Labour Court of Appeal in Brussels, judgment of 16 June 2009, Chroniques de droit social, 2010, p. 19
with comments by J. Jacqmain.
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30 years’ experience) are convinced that there has been an increase of cases of dismissal. In a
country with a strongly unionized workforce, a respectable number of these cases will involve
unions who assist their members, but there also are many claimants who bear their
counsel’s fees alone.

Finally, the ‘gender equality body’, the Institute for Equality of Women and Men, has
been swamped (in proportion to its very limited human and financial resources) by
applications for information and assistance in such disputes (in 2010, 42 % of all applications
concerning employment issues, according to the Institute’s 2010 Activity Report).

The situation is generally better in the public services (although this is an awkward
statement in a country with so many separate political authorities): trade unions have assumed
an unexpected role in drawing these authorities’ attention to developments in EU law and the
ECJ’s case law. Once this is achieved, the necessary amendments of regulations applicable to
staff members are usually easy enough to adopt.

4. Enforcement and effectiveness

4.1. General

In 2010, the Institute for Equality of Women and Men conducted an empirical survey of the
situation of pregnant employees and employees who had recently given birth. Although based
on rather a limited sample and conducted from the employees’ point of view, this report
confirms that while a fair number of enterprises behave correctly, pregnancy and maternity
remain a cause of legal vulnerability.

4.2. Legal redress
As far as pregnancy and maternity are concerned, the following comments can be based on
exising case law.

The protection of employment provided by the Working Conditions Act of 16 March
1971 is insufficient, mainly because fixed damages equal to 6 months’ pay, although a
standard in labour law, are too weak a deterrent to dismissal.

The same applies to the fixed damages (in the same amount) provided by the Gender Act
of 10 May 2007 if an employee challenges her dismissal as gender discrimination.

The other way of redress provided by the Gender Act, i.e. the possibility of applying to
the Labour Court for an order to put an end to the discrimination, is radically hampered by the
dogma according to which forced reinstatement is inconceivable in Belgian labour law.
Twenty-four years ago, the Court of Cassation ruled” that such an order, which was already
available under the first Gender Equality Act (of 4 August 1978), could not be used to put an
end to a dismissal. And quite recently, although concerning ‘Article 19’ criteria of
discrimination (age and handicap), the Labour Court in Brussels took an identical stand.™

There is certainly a remarkable improvement of awareness and dexterity in the use of EU
law to be observed among legal practitioners and judges, leading to certain brilliant
judgments, such as the one mentioned above (in footnote 5) concerning dismissal grounded
on miscarriage, or another one which resulted in the ECJ’s decision in Case C-460/06
Paquay [2007] ECR 1-8511.

However, although the notion of good practice is generally mistrusted as soft law, or
rather soft soap in Belgium, only a resolute joint initiative of the social partners (perhaps a
report of the National Labour Council) to stress that pregnancy and maternity is a normal
event among the workforce of an enterprise could stem the current flood of dismissals.

As to paternity leave, the total absence of case law makes it impossible to evaluate the
efffectiveness of the very recent protective provisions. As to parental leave, there is some very
limited case law concerning dismissal: gender discrimination was mentioned in one case only,

52 Judgment of 20 June 1988, Chroniques de droit social, 1988, p. 345, Rechtskundig Weekblad, 1988-1989,
p. 678.

3 Judgment of 29 August 2008, Chroniques de droit social, 2009, p. 113 with comments by J. Jacqmain.
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and in vain.> Essentially, most recent disputes were focused on the calculation of payment in
lieu of a notice period when parental leave was used in part-time form, leading to the ECJ’s
decision in Case C-116//08 Meerts [2009] ECR I-10063.

4.3. Access to information

By and large, employees have very sketchy knowledge of the very complicated legislation on
protection of maternity. Certain entirely misleading and contradictory ‘legends of the
workplace’ are deeply enshrined (such as: ‘Reveal your pregnancy as late as possible’, while
the protection against dismissal is conditional on the employer being informed of the
employee’s condition, or ‘It is forbidden to dismiss a pregnant worker’, while the law only
restricts the employer’s right of dismissal). This is clearly confirmed by the survey mentioned
above in 4.1.

Among the legal services of the trade unions, the ‘classic’ provisions of the Working
Conditions Act are usually familiar, but combining those with the more recent provisions of
the Gender Act is not always self-evident.

Considering that the flood of dismissals mentioned above may even affect employees
occupied in quite stable positions, the expert cannot provide any elements indicating that
certain categories are particularly disadvantaged in this respect.

BULGARIA - Genoveva Tisheva
1. Existing legislation and case law

1.1. Employment

The Protection against Discrimination Act (PDA) bans any direct or indirect discrimination
based on a range of grounds — sex, personal or family status included (Article 4). Family
status encompasses marital status or living in partnership but also the status of caring for a
dependent relative due her/his age or disability. Discrimination based on sex and family status
is prohibited also by the Labour Code (Article 8 Paragraph 3).

Article 7 Paragraph 1 Item 7 of the PDA declares that special protection of pregnant
women, of women at an advanced stage of in-vitro treatment and of mothers does not
constitute discrimination, as long as the protection is defined by law, except if the woman
does not want to benefit from this protection and has, accordingly, notified her employer in
writing. When announcing a job position, the employer is not allowed to set requirements
related to discrimination grounds specified in Article 4 or to require personal information
related to these grounds in the process of hiring (Article 12 PDA). Hiring somebody under
less favourable conditions is prohibited as well. The refusal to hire a woman due to
pregnancy, maternity or the fact that she is raising a child is unlawful.

There is no legal provision explicitly prohibiting discrimination based on pregnancy and
maternity. Victimization in relation to pregnancy/maternity/parental/paternity rights is not
specifically regulated.

Pregnancy and maternity (adoption/parental/paternity) rights do not apply differently
depending on the type or size of employer. There is no relevant practice or study on the
prevalence of various violations of these rights depending on the characteristics of the
employer.

The Labour Code (LC) defines a broad system for the protection of mothers at the
workplace: protection against dismissal before and after giving birth — Article 333 LC; rules
for job reassignment for pregnant and breast-feeding mothers — Article 309 LC; protection of
pregnant women and women with small children from night work and working overtime —
Articles 140 and 147 LC; different types of leave and respective duties of employers.

An employer may dismiss an employee who is mother of children under 3 only with prior
consent of the Labour Inspection for each specific case: e.g. due to partial closing down of the

3% Constitutional Court, judgment n°951/2008 of 13 March 2008, Journal des tribunaux du travail, 2008, p. 149.
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enterprise or reduction of the staff or the volume of work, absence of skills of the woman for
effective implementation of her tasks, lack of qualifications in case of changed requirements
for the position; dismissal as a disciplinary measure.

A labour contract with a pregnant woman may be terminated under the following
circumstances: closing down of the enterprise, job reassignment moving the position to
another location where the woman refuses to go, return of a person who was unlawfully
dismissed, inability of the woman to perform her tasks, detention for serving a sentence or
dismissal as a disciplinary sanction.

The special protection of pregnant and breastfeeding women against work and working
conditions that expose to risks or endanger their safety and health is regulated in Article 307
LC, with reference to the list of hazardous works and working conditions forbidden for these
categories of women, issued by the Minister of Health. In late 2009, women at an advanced
stage of in-vitro treatment were also added to this group of protected workers and employees.

According to Article 310 LC, the employer shall not send on a business trip a pregnant
woman and mother of a child under 3 without her written consent. Work at home by the
protected category of women with small children is regulated in Article 312 LC: an employee
who is mother of a small child shall be entitled to work at home with the same or another
employer until the child reaches the age of 6. The rights of the mother pursuant to Articles
310 and 312 LC may be used by the father, if the mother is not in a position to use them.

Female employees are entitled to pregnancy and childbirth leave of 410 days for each
child, 45 days of which are used obligatorily before giving birth (Article 163 LC). A female
employee who adopts a child is entitled to a leave equal to the difference between the child’s
age when he/she was given up for adoption and the expiration of the period of the maternity
leave. With consent of the mother/adopter, after the child is 6 months old, the father/adopter
may use the remaining paid leave up to 410 days, and the paid leave of the mother is
interrupted. For the time of this leave, the respective parent employee shall be paid a cash
compensation under terms and in amounts specified by the Social Insurance Code.

According to Articles 13 and 15 of the PDA, a woman on maternity leave shall be
entitled, upon the end of her maternity leave, to return to her job or to an equivalent position
under terms which are not less favourable to her and to benefit from any improvement of the
working conditions. These rights are attributed also to women on childcare leave. The
father/adoptive father can also benefit from these rights, as well as the grandparents who are
entitled to childcare leave under Article 164 LC. Those persons also have the right to be
trained regarding technological changes related to their job having taken place in their
absence.

Since 2009, if the parents are married or live together in cohabitation, the father is
entitled to 15 days of paid paternal leave at the birth of his child, after the child is brought
home from the hospital (Article 163 LC). Fathers have the same social insurance rights for
this paternity leave and also when they replace the mother after the child’s 6th month.

Pursuant to Article 166 LC, a female employee who breastfeeds her child is entitled to a
leave, fully paid by the employer until the child is 8 months old: 1 hour twice a day or, with
her consent, 2 hours together. For a mother who has reduced her working hours to 7 hours or
less, this leave shall be 1 hour per day. After the child reaches the age of 8 months, this leave
shall be 1 hour per day and shall be granted to the employee only if the medical authorities
find that it is necessary to continue breastfeeding the child.

After the leave for pregnancy, childbirth or adoption has been used, if the child is not
placed in a childcare establishment, the mother is entitled to an additional leave to raise her
first, second and third child until they reach the age of 2, and to a leave of 6 months for each
subsequent child (Article 164 LC). With the consent of the mother (adopter), this leave shall
be granted to the father (adopter) or to one of their parents if they work under an employment
contract.

During this leave, the mother (adopter), or the person who has taken over the raising of
the child is entitled to maternity benefits under terms and in amounts specified by the Law on
the Budget of the State Social Insurance. The period of the leave is recognized as length of
service.
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After having used the paid leave under Article 164 LC, only working mothers having
four and more children, upon request, shall have the right to an unpaid leave until the last
child reaches the age of 2, if the child has not been placed in a childcare institution. The
period during which such unpaid leave is used shall be recognized as length of service.

Parental leave was introduced in 2004 and is regulated in Article 167a LC. After having
used the leaves for raising a child up to the age of 2, any of the parents (adopters), if they
work under a labour contract, and if the child has not been placed in an institution with full
public support, upon request, shall have the right to use unpaid leave of up to 6 months to take
care of a child until he/she turns 8.

The law has introduced the principle of individual right of each parent to use the parental
leave and since 1 January 2007 this leave is not transferable. The parental leave can be used in
parts, the minimum being 5 days. The law does not require regular sequence in using the
leave, i.e. each parent decides when to use the right to parental leave. The parental leave
counts as insurance period, without making insurance contributions. Health insurance is paid
by the employer. The legal regulation does not include parental leave that counts for
insurance period for the self- employed.

In view of full compliance with Directive 2010/18/EU, a new Article 167b has been
introduced. It provides for the rights of persons returning from the leaves under Articles 163-
167a LC. They can negotiate with their employer about the length and division of their
working time, as well as other conditions of the labour contract, in view of facilitating their
return to work. In spite of all these positive amendments, women are still the predominant
users of leave entitlements.

1.2. Social security and pension rights

The general rule is that all persons insured for general sickness and maternity have the right to
cash benefits for pregnancy and childbirth instead of salary, provided that they have at least
12 months of insured length of service, in respect of such risk (48a Social Insurance Code — SIC,
effective since 1 January 2009).

The amount of the benefit for the pregnancy and maternity leave under Article 163 LC is
equivalent to 90 % of the average remuneration or the insured amount for the period
mentioned above. The fathers/adoptive fathers have the same rights during the 15-day
paternal leave and during the period that they substitute the mothers after the 6 months of
maternity leave and up to 410 days, if they contributed accordingly to social insurance for
general sickness and maternity (Articles 49 and 50 SIC).

The compensation for the period for childcare after maternity leave and until the child
reaches the age of 2 is paid according to the standards set in the yearly Budget of the State
Social Insurance. For 2012, the monthly amount is EUR 120 (BGN 240). The regulation in
the SIC defines the persons who have the right to this leave and the requirements for
insurance contributions in the last 12 months preceding the insured risk — the same as for the
maternity leave benefits (Articles 52a and 53 SIC). This is valid for all persons who have the
right to such a leave according to Article 164 LC.

The parental leave, as mentioned above, is unpaid. It counts as insured period for
employed persons.

1.3. Self-employment
Directive 2010/41/EU is still in the process of transposition. The category of self-employed
persons is not clearly defined and the principle of equal treatment of men and women is
applied based on the general principles set out in the Protection against Discrimination Act.
The spouses of persons registered as practitioners of a liberal profession and/or a skilled
craft and the spouses of registered agricultural producers and tobacco producers, when with
the consent of those persons participating in these activities, may voluntarily pay
contributions at their own expense for insurance against disability due to general sickness, old
age and death, and for sickness and maternity. The contributions due are based on the
minimum insurance income for these different categories of persons, as defined by the Law

Fighting Discrimination on the Grounds of Pregnancy, Maternity and Parenthood 51



Part Il - National Law

on Budget of the State Social Insurance. This regulation was introduced by the amendments
of the Social Insurance Code of 1 August 2012.

Self-employed persons who have been insured for general sickness and maternity for the
24 months preceding the period of temporary inability to work have the right to pregnancy
and maternity benefits for the term recognized as maternity leave for workers and employees
in the Labour Code: up to 410 days (Articles 49- 50 SIC). The self-employed also have the
right to a leave for childcare until the child reaches the age of 2 if they are insured for the
mentioned risks. The amounts of the benefits for the maternity and the childcare leave,
respectively, are based on the same criteria as those that apply to employed persons. The
rights related to parental leave do not apply to self-employed persons.

There is no specific case law on discrimination of self-employed persons in this field.

1.4. Access to and the supply of goods and services

The general anti-discrimination provisions are valid for the area of pregnancy and maternity
protection. There are no specific provisions banning discrimination on these grounds in any
type of access to and supply of goods and services and there is no clear distinction between
direct and indirect discrimination. There are no special positive measures in the field of goods
and services related to pregnancy and maternity, including in the financial sector. No specific
case law is identified.

There are two major areas where pregnancy and maternity are important issues in terms
of social, economic and financial vulnerability of women and also due to the protection given
to children. These are the areas of social assistance and health services. As to the health
services, pregnant women and women with small children are given clear priority. In social
assistance, these are priority groups too, especially single pregnant women at risk of
abandoning their children.

The protection in the field of access to and supply of goods and services also goes
beyond the one ensured by Directive 2004/113/EC, as it also covers the areas of media and
advertising, as well as education.

2. Gaps in national law

2.1. Employment
Discrimination in recruitment and in employment conditions based on the ground of
pregnancy and maternity exists but is not sufficiently reported. Programmes for women
returning from maternity leave are scarce and fragmented, and their effectiveness is not
regularly monitored and assessed. No awareness programmes for employers on these issues
exist. There is a need for legal counselling and legal aid for women in vulnerable situations,
also for women who have difficulties negotiating about their employment rights.

Another area where more active, even positive measures have to be taken is the area of
paternal leave and childcare leave taken by fathers. According to data from the National
Insurance Institute for 2011, only 1 % of the fathers used their rights.

2.2. Self-employment
The category of self-employed persons has to be well identified, defined and made visible.
The full transposition of Directive 2010/41/EU has to be ensured.

2.3. Access to and the supply of goods and services

The legal framework has to be improved by introducing more explicit protection against
discrimination related to pregnancy and maternity, parental and paternity leave. Practices of
discrimination, e.g. in the insurance and financial sectors, or in the area of housing, have not
been observed.

2.4. Additional information

Other serious problems hindering the implementation of EU standards are related to the
insufficient number of childcare facilities, ensured by the State, especially in the capital and

52 Fighting Discrimination on the Grounds of Pregnancy, Maternity and Parenthood



Part Il - National Law

the bigger towns; to the lack of effective reconciliation measures; and to the general lack of
legal support and legal aid for female victims of discrimination in Bulgaria. The gap related to
the absence of legal mechanisms for the protection of women’s rights has recently been
identified by the CEDAW Committee.”

3. Involvement of other parties

The major role in protection against discrimination, in this field as well, is played by civil
society. Women’s NGOs, and specifically a network of women’s NGOs, members of the
Alliance for Protection against Domestic violence®® from 10 towns in Bulgaria, NGOs of
mothers, including NGOs for the protection of women’s rights related to in-vitro fertilization,
are the main players in suggesting changes to legislation. They place on the agenda issues like
the rights of mothers to regular payment of maternity benefits, sometimes delayed by the
authorities, the right to non-discrimination and the right to special treatment of women during
in-vitro procedures. A recent example is the action of mothers from the Silistra region
claiming the review of a whole package of legislation and regulatory acts related to maternity
protection and benefits. They presented their claims through the Regional Governor of Silistra
in the 5gpring of 2012 and the authorities promised to deal with their request in the near
future.

4. Enforcement and effectiveness

4.1. General
There are no studies that we have access to that identify pregnancy and maternity as an
obstacle for employment of women in Bulgaria.

4.2. Legal redress

Discrimination cases can be brought before the Commission for Protection against
Discrimination or before the courts. Victims may be assisted by trade unions or NGOs, which
can also initiate cases of discrimination on their own initiative.

Since the transposition of the Recast Directive, there has been no relevant increase in
case law, including in the field covered by this report. We note that practically no
compensation for sex discrimination cases have been handled by the courts and that in
Bulgaria the issue of just and proportional compensation lags far behind EU standards.

4.3. Access to information
No research studies or good practices of dissemination of relevant information by the
Government are available.

CROATIA - Nada Bodiroga-Vukobrat
1. Existing legislation and case law

1.1. Employment
Labour-law protection of pregnant workers is regulated primarily in the Labour Act (Articles
67-74).

Although pregnancy discrimination is not defined as a form of sex discrimination, a
number of provisions in the Labour Act, as well as the Occupational Safety and Health Act™

55 http://www2.ohchr.org/english/bodies/cedaw/docs/co/CEDAW-C-BGR-CO-4-7.pdf, accessed 22 October 2012.

56 http://www.alliancedv.org/, accessed 22 October 2012.

57 http://rss-bg.info/index.php, news from 24 April 2012.

8 Zakon o radu, Official Gazette of the Republic of Croatia Narodne novine nos 149/09 and 61/11.

5 Zakon o zastiti na radu, Official Gazette of the Republic of Croatia Narodne novine nos 59/96, 94/96, 114/03,
86/08 and 75/09.
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and the Act on Maternity and Parental Benefits® are designed with the purpose of protecting
pregnant workers and workers on maternity/parental/adoption leave from discrimination in
employment relationships. The Labour Act specifically prohibits discrimination of pregnant
women in access to employment and dismissal. An employer must not refuse to employ a
woman nor dismiss her because she is pregnant, nor ask any information about her pregnancy,
unless the pregnant worker is personally seeking to acquire a certain pregnancy-related right
(Article 68(1) and (2) of the Labour Act).

The wide-ranging protection of pregnant women in the Labour Act includes protection
regarding the conditions of employment and termination of the employment relationship.
Pregnant women or women who are breastfeeding are entitled to be transferred to another
appropriate position at their request, whereas the employer is obligated to transfer them to
another appropriate position if the health of a woman or a child is endangered. In both
instances, the new position shall be at least equally paid (Article 69 of the Labour Act).

The absolute ban of dismissal applies during pregnancy, maternity/parental/adoption
leave, part-time work, work with reduced working hours due to increased care for a child,
leave of absence of a pregnant woman or breastfeeding mother, leave of absence or work with
reduced working hours due to care for a child with developmental disabilities, and during 15
days after termination of a pregnancy or any of those rights (Article 71(1) of the Labour Act).
However, all these circumstances do not prevent the expiration of a fixed-term contract
(Article 71(3) of the Labour Act).

The Labour Act prescribes the right of the worker to return to the previous or to an
equivalent post (if the necessity for the previous job has in the meantime ceased to exist) on
terms and conditions which are no less favourable to that worker after the end of
maternity/parental/adoption or other forms of childcare leave (Article 73(1) of the Labour
Act). The worker is also entitled to additional vocational training and to benefit from any
improvement in working conditions (Article 73(3) of the Labour Act). These provisions are
consistent with Articles 15 and 16 of Directive 2006/54/EC.

However, some inconsistencies with the EU acquis in protection against discrimination
remain. This is mainly due to (sometimes) overprotective pregnancy-related labour-law
regulations. For example, employers are prohibited from ordering pregnant women to do
night work, except if a pregnant woman explicitly requires such work and presents a medical
certificate that such work is not harmful to her health or the health of the foetus (Article 49(1)
of the Labour Act), which could in reality present an obstacle to equal treatment and thus
regarded as inconsistent with Article 14(1)(c) of Directive 2006/54/EC. It goes beyond the
protection guaranteed in Article 7(1) of Directive 92/85/EEC where an exclusion from
performing night work is subject to submission of a medical certificate stating that this is
necessary for the safety or health of the worker concerned. On the other hand, Article 20(6) of
the Act on Maternity and Parental Benefits regulates night work of pregnant workers, workers
who have recently given birth or are breastfeeding in a manner consistent with both Directives
mentioned.

Another example is Article 39 of the Occupational Safety and Health Act, which a priori
prohibits pregnant women and women who are breastfeeding from performing a number of
explicitly listed jobs, without the assessment of the actual risk involved. This is contrary to
Articles 4 and 5 of Directive 92/85/EEC. The latest Monitoring Report®' also emphasises the
need for further legal alignment of the Occupational Safety and Health Act with Directive
92/85/EEC. Given that the Republic of Croatia has the obligation to completely align this area
with the EU acquis before its full accession to the EU, the legislative draft of the new
Occupational Safety and Health Act is currently open for public discussion. Pursuant to
Article 21 of the legislative draft, the protection of pregnant women, persons who have
recently given birth and persons who are breastfeeding is regulated in line with Articles 4 and

80 Zakon o rodiljnim i roditeljskim potporama, Official Gazette of the Republic of Croatia Narodne novine nos

85/08, 110/08 and 34/11.
Commission Staff Working Document Comprehensive Monitoring Report on Croatia, Brussels, 10 October
2012, SWD(2012) 338, p. 30.
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5 of Directive 92/85/EEC. The initiation of the legislative procedure for the adoption of the
new Act is scheduled for the second quarter of 2013.

In addition, there is a limited freedom of workers to alter the rights to maternity and
parental leave. If, during the use of maternity or parental leave in accordance with special
provisions (i.e. the Act on Maternity and Parental Benefits), a worker intends to alter the
manner of their usage or re-establish the rights which have not been completely exhausted,
he/she has a duty to inform the employer about it. The employer is entitled to deny such
request in the event of an unexpected increase in the size of work, force majeure and other
similar cases of extreme necessity (Article 70(2) of the Labour Act). The worker's only option
in that event is to withdraw the announcement (Article 70(4) of the Labour Act). It is rather
questionable whether this provision is in line with the case law of the Court of Justice of the
EU.% Moreover, a potential contradiction could arise with the rights accorded under the Act
on Maternity and Parental Benefits, which are much more comprehensive than the maternity
and parental leave mentioned in the Labour Act. For example, the Act on Maternity and
Parental Benefits distinguishes between a compulsory (a continuous period of 98 days, non-
transferrable) and an additional maternity leave (upon expiry of the compulsory maternity
leave, until the child is six months old, transferrable to the father) and includes other forms of
leave of absence (i.e. adoption leave, breastfeeding breaks, part-time work, etc.) which are not
mentioned in this provision of the Labour Act, leaving it open to different interpretations.

Both direct and indirect discrimination in employment, working conditions, including
selection criteria and recruitment conditions, promotion, access to all types of vocational
guidance, vocational training, advanced vocational training and retraining, in accordance with
special provisions, is prohibited (Article 5(4) of the Labour Act). Definitions of direct and
indirect discrimination are provided in the Gender Equality Act® (for discrimination based on
sex) and the Anti-Discrimination Act® (as a lex generalis in the field of anti-discrimination
which regulates the prohibition of discrimination in a unique manner for various
discriminatory grounds (race or ethnical background, colour of skin, gender, language,
religion, political preferences, national or social background, material conditions, trade union
membership, education, social status, family or marital status, age, health, disability, genetic
inheritance, gender identity and sexual orientation)).

Victimisation is not explicitly mentioned in connection with pregnancy/
maternity/parental rights in the Labour Act. However, there is a general protection against
dismissal provided in Article 109(2) of the Labour Act. Submission of a complaint or
participation in court or administrative proceedings against the employer for violation of laws,
regulations, collective agreements, employment and other rules is not a justified ground for
dismissal of a worker. Other forms of less favourable treatment as a reaction of the employer
to a complaint are not specifically mentioned. Victimisation in relation to sex discrimination
and other discriminatory grounds is prohibited within the material scope of application of the
Gender Equality Act and the Anti-Discrimination Act, respectively. Article 2 of the Gender
Equality Act provides that no one shall suffer adverse treatment for giving a statement before
competent bodies as a witness or victim of sexual discrimination or for alerting the public of
sexual discrimination. Article 7 of the Anti-Discrimination Act provides protection against
victimisation in a more detailed manner, specifically mentioning reporting or witnessing
discrimination, refusing to comply with the discriminatory order or participating in any other
proceedings in connection with discrimination.

Pregnancy and maternity rights depend neither on the type nor the size of the employer.

Although the position of women may be equally (un)favourable in the public and the
private sector,® there is evidence that the position of workers who are returning to their jobs
after having used maternity/parental/adoption leave seems much more difficult in the private

62 For example, Case C-116/06 Sara Kiiski v Tampereen kaupunki [2007] ECR 1-07643.

83 Zakon o ravnopravnosti spolova, Official Gazette of the Republic of Croatia Narodne novine no. 82/08.

84 Zakon o suzbijanju diskriminacije, Official Gazette of the Republic of Croatia Narodne novine nos 85/08 and
112/12.

Ombudsperson for Gender Equality, Annual Report for 2011, p. 15,
http://www.prs.hr/index.php/izvjesca/izvjesce-2011, accessed 15 October 2012.
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sector. Despite their obligation to the contrary (Article 73 of the Labour Act), employers often
transfer women to less-paid jobs and even terminate their employment contract (or do not
extend fixed-term contracts) shortly after they return from maternity/parental/adoption leave.
However, according to the Ombudsperson for Gender Equality, the number of complaints
received by that independent body or of initiated court proceedings based on this ground is
still very low,* due to very poor knowledge of substantive and procedural equal treatment
rights, duration and cost associated with court proceedings, as well as fear of victimization.®’

Due to the fact that the decisions of Croatian courts, especially at the first and second
instance levels of the judiciary, are not published, tracking and reporting any case-law
developments in the field of pregnancy and maternity related discrimination remains
extremely difficult. The majority of identified instances of discrimination in this field comes
either through the office of the Ombudsperson for Gender Equality (the summaries of the
most important cases are published in the Annual Reports) or media (with sometimes very
dubious quality of reporting).®*

1.2. Social security and pension rights

Employed or self-employed parents are entitled to remuneration of salary in the statutory
defined amounts at the expense of the Croatian Institute for Health Insurance and state
budget, depending on the type and duration of the maternity and parental leave. However,
there is evidence that the Croatian Institute for Health Insurance applies discriminatory
practices in determining the rights to salary remuneration of pregnant women and women
who have recently given birth, since it frequently denies maternity benefits to women who
have entered into an employment relationship during their pregnancy.” The Institute assumes
that such employment relationships are fictional and fraudulent, concluded with the sole
intention to acquire maternity benefits, which that person would not normally have been
entitled to. This practice is unacceptable, firstly, because the question of validity of
employment contracts lies solely within the jurisdiction of the courts, not the Institute.
Furthermore, an employer is legally prohibited from asking female workers pregnancy and
maternity related questions and must not refuse to hire a pregnant woman solely on that
ground. The Institute completely ignores this obligation and presumes that pregnant women
who enter into an employment relationship are acting fraudulently. The available legal
mechanism for the protection of their rights in these cases might prove inadequate, as it is
restricted to an administrative procedure and filing complaints before an administrative court.

1.3. Self-employment
The status of self-employed parents regarding maternity/parental rights is equal to that of
parents who are employees (Article 9(1) of the Act on Maternity and Parental Benefits),

66 There is one decision of the Supreme Court of the Republic of Croatia from 2009 (Revr 1227/09 of 10.7.2009)
with factual background pointing to such discrimination, in which an employer served a regular dismissal due
to business reasons to a woman only one day after she returned to work from her maternity leave. The Supreme
Court upheld the judgements of the lower courts which declared the dismissal null and void. However, this
finding was based on purely formal reasons: the Labour Act specifically prohibits dismissal during pregnancy
or exercise of pregnancy and maternity related rights and 15 days thereafter. Consequently, discrimination
issue was not even raised in the revision proceedings before the Supreme Court. Decisions of the lower courts
in this case were not made publicly available, making it impossible to say whether the discrimination element
was even discussed.

Ombudsperson for Gender Equality, Annual Report for 2011, p. 31, http://www.prs.hr/index.php/izvjesca/
izvjesce-2011, accessed 15 October 2012.
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Apparently triggered by the repeated media reporting about the discrimination of pregnant women and women
with children under two years of age in the labour market and employment, the Ombudsperson for Gender
Equality has launched an anonymous internet survey to establish the scope and effects of this form of
discrimination. The survey was open on 17 February 2013 and on-line questionnaire is available at:
http://www.prs.hr/index.php/80-najave/587-poziv-za-sudjelovanje-u-istrazivanju-diskriminacija-temeljem-

trudnoce-i-materinstva-iskustva-trudnica-i-zena-s-malom-djecom-na-hrvatskom-trzistu-rada, accessed

15 March 2012.

The specific cases of discriminatory practices are described in the Annual Reports for 2011 and 2010 of the
Ombudsperson for Gender Equality; http://www.prs.hr/index.php/izvjesca, accessed 16 October 2012.
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provided that they have the status of insured person in the compulsory health and pension
insurance. The term ‘self-employed parents’ includes persons who perform craftsmen
activities on the territory of the Republic of Croatia, activities of the liberal professions,
activities of agriculture and forestry (if it is their main/only occupation, if they are registered
income/profit taxpayers and are not insured based on employment) and activities of servants
in religious communities (if they are not insured based on employment).

1.4. Access to and the supply of goods and services

The Gender Equality Act is the main instrument of transposition of Directive 2004/113/EC
regarding sex discrimination, including pregnancy and maternity related discrimination, in the
access to and the supply of goods and services. It goes beyond the scope of the Directive
mentioned, insofar as it includes discrimination in the field of media, education and political
life. Advertising is not specifically mentioned, but it could be argued that it is included in the
prohibition of any public display and representation of women and men in an offensive,
demeaning and humiliating manner, based on sex or sexual orientation (Article 16(2) of the
Gender Equality Act). The material scope of the Act is wide, as it is meant to harmonise
Croatian legislation in the field of gender equality and equal opportunities with 10 EU
directives with the same subject matter.

2. Gaps in national law
2.1. Employment

Recruitment process

In practice, the statutory prohibition of pregnancy and maternity related discrimination in the
access to employment is difficult to implement and monitor, mainly due to the fact that the
legal protection mechanisms and their outcome are rarely visible and recognisable by the
public (see more in 4.2.). The recruitment process is especially sensitive, given that persons
applying for a job would hardly decide to seek legal protection, given the lack of financial
resources and the fear of being labelled as ‘troublesome’ or victimized in their search for
future employment. There are (mostly anonymous) complaints of discrimination reported in
the media, e.g. regarding a recent case where a woman was thrown out of a job interview just
for appearing there with her child.”” Another example of direct discrimination in the access to
employment, vocational training and practical work experience is noted in the implementation
of vocational training as part of a recent effort to increase employment rates and employment
opportunities of persons with no work experience. Pursuant to the Act on Stimulation of
Employment,”" the possibility of vocational training without entering into an employment
relationship was designed and implemented in combination with the active labour market
policies. Public and private employers are thus given the option of hiring unemployed persons
with no work experience without concluding an employment contract. Depending on the type
of support awarded, employers are remunerated, for the paid compulsory pension and/or
health insurance contributions, by the State, which also pays a monthly stipend to the hired
unemployed persons. However, there is evidence that some employers (even from the public
sector) include a contractual stipulation whereby the contract is terminated if a woman
becomes pregnant and has to take maternity leave.”” This also implies that such person can no
longer be hired under the same measure after the end of maternity leave, as she has already
acquired some work experience. As these contracts are not publicly available, no further
analysis is possible, especially with a view to the Instruction for the Application of the Act on

" hittp://www.roditeljski.info/magazin/2012/08/majka-s-djetetom-izbacena-s-razgovora-za-posao/, accessed

21 October 2012.
Official Gazette of the Republic of Croatia Narodne novine no. 57/12.

http://danas.net.hr/hrvatska/prekid-ugovora-zbog-trudnoce-jest-diskriminacija, accessed 25 October 2012;
http://danas.net.hr/hrvatska/mrsicevo-osposobljavanje-ostanes-li-trudna-letis, accessed 25 October 2012.
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Stimulation of Employment regarding the obligation of the employer to enable the
continuance of the vocational training after having used maternity/parental rights.”

Employment relationships and conditions of employment

There are some normative inconsistencies in the regulation of night work of pregnant workers
or workers who have recently given birth between the Labour Act and the Act on Maternity
and Parental Benefits, as explained in 1.1.. The latter Act should apply as lex specialis,
especially with a view to the fact that the solution provided in the Labour Act is not in line
with the EU acquis.

Another point of concern is the overprotective provision of Article 20(4) of the Act on
Maternity and Parental Benefits, which might have a negative impact on the employment of
women: a pregnant worker or a worker who has recently given birth or is breastfeeding who
performs job activities detrimental to her or her child’s health is entitled to a paid leave of
absence. During that period, the employer pays remuneration, calculated as an average of the
salaries paid in the preceding three months. This means that the State shifts the burden of
protecting motherhood to employers, which could, in turn, feel reluctant or completely avoid
hiring women to perform such jobs altogether.

There is also evidence that some employers do not consider the period spent on
maternity/parental leave as the period of professional experience required for certain jobs.”*

Remuneration

Generally speaking, women on average earn 89.8 % of the average male gross salary per
month.” The main cause of the pay gap is gender-related perception of male or female jobs,
with (predominantly) male jobs being paid and valued higher than the (predominantly) female
ones. This results in horizontal and vertical segregation between men and women in the
Croatian labour market.”® The gender-related pay gaps and more frequent career breaks, due
to the traditional perception that childcare is the primary responsibility of women, result in
gaps in pension benefits between women and men upon retirement. Notwithstanding the
current different retirement age (gradual equalisation of the retirement age between women
and men will be completed in 2030), women may be at a disadvantage for using a form of
unpaid leave from work to take care for a child until the child turns three (Article 22 of the
Act on Maternity and Parental Benefits). That period is not counted as service time within the
compulsory pension insurance system, unless a person specifically requests a so-called
extended pension insurance within a certain time limit (Article 17 of the Pension Insurance
Act) and pays contributions during that period her/himself. Although there are no available
gender-disaggregated data on the frequency of using this type of leave, from the statistics on
other forms of parental leave (see in this Section the part on the involvement of fathers) it is
safe to conclude that women rather than men would be using this option.

Termination of employment contract

Pregnancy and maternity related circumstances do not prevent the expiration of a fixed-term
contract (Article 71(3) of the Labour Act), which is a mechanism frequently used by Croatian
employers to get rid of unwanted workers. Women make up the majority of persons employed
on fixed-term contracts (52.9 %). Even with the legal constraints on using fixed-term
contracts (objectively justified, foreseeable termination of employment relationship,
maximum 3 years), this trend is not yielding. Out of all newly employed women in 2011
(87 747), only 8.4 % signed a contract for an indefinite time (7 450). There is evidence of
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Ministry of Labour and Pension System, www.hzz.hr/DocSlike/Provedbene upute ZOP_30_05_2012.pdf,
accessed 20 October 2012.

http://www.prs.hr/index.php/praksa-esp/prema-podrucju-diskriminacije/rad-i-zaposljavanje/489-opis-slucaja-
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01-03-12-039-trudnoca-i-materinstvo, accessed 30 October 2012.
Croatian Bureau of Statistics, Women and Men in Croatia 2012, p. 38,
http://www.dzs.hr/Eng/Publication/men_and women.htm, accessed 23 October 2012.
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http://www.prs.hr/index.php/analize-i-istrazivanja/obrazovanje-3/179-uzroci-jaza-u-placama-muskaraca-i-

zena-na-hrvatskom-trzistu-rada-istrazivanje-u-2010, accessed 3 October 2012.
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work marginalization of women who return from maternity/parental leave, but there is no case
law or further research available to substantiate the magnitude of this phenomenon.”’

Involvement of fathers

Pursuant to the Act on Maternity and Parental Benefits, as amended in 2011, fathers are
entitled to additional maternity leave (if transferred from the mother), parental leave, part-
time work, work with reduced working hours due to increased care for a child, leave of
absence or work with reduced working hours due to care for a child with developmental
disabilities, and unpaid leave of absence until a child turns three. One of the goals was to
include and motivate more fathers to use parental leave (e.g. by granting an additional two-
month leave if the father uses parental leave in the minimum duration of three months) with
the projected increase in the usage of these rights of 10-15 % in the first year of the
application of the amended Act.”® However, out of the total number of maternity and parental
leave registered in 2011, only in 2.57 % cases was the right used by men. For example, an
additional maternity leave until the child is six months old was used by men in only 0.47 % of
cases, whereas 181-900 days of parental leave was used by 4.67 % of men. The gender pay
gap may be one of the causes for these low statistics, since women still on average earn less
than men. Unsurprisingly, financial reasons (earning less than mothers) are the primary
motivation for the fathers who decide to use one of the rights under the Act on Maternity and
Parental Benefits.

2.2. Self-employment

Pregnancy and maternity related discrimination in the field of self-employment is probably
among the least explored and documented. One of the reasons for this might be that it is very
difficult to prove that the choice of services of one self-employed person over another is
based exclusively on that person’s sex. In addition, segregation between typically male and
typically female activities exists in this segment as well, but not necessarily at a disadvantage
of persons of one sex. For example, where personal contact between a client and a provider of
services as self-employed person is involved, often a relationship of trust develops, regardless
of any sex and pregnancy/maternity related considerations.

The status of female self-employed workers regarding maternity and parental rights is
equal to that of female workers. However, being recognised as an insured person in
compulsory health and pension insurance is a prerequisite for these entitlements. As
previously mentioned, self-employed parents within the meaning of the Act on Maternity and
Parental Benefits include persons who themselves perform certain activities (see explanation
in 1.3.). Consequently, the position of female spouses of self-employed workers (including
non-marital spouses) is determined according to their own employment, self-employment,
unemployment or other status within the meaning of the Act on Maternity and Parental
Benefits.

2.3. Access to and the supply of goods and services

There is a potentially discriminatory practice regarding the conditions for accepting on board
pregnant women and women who have recently given birth by the Croatian national airline
carrier Croatia Airlines: this is subject to ‘prior arrangement’ with the carrier (Article 7.2. of
the General Conditions of Carriage). Further information is provided on the company’s
website.”” Apparently, a system of differentiation based on the duration of the pregnancy (up
to 28 weeks, between 28 and 35 weeks and longer than 35 weeks) applies. If a woman is
pregnant up to 28 weeks, healthy and has no pregnancy-related complications, she may board
a plane without a medical certificate. However, the question remains, whether practical proof
of these facts is possible without presenting medical certificates and consequently, women
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See explanation in fn. 70.

Draft Act on Amendments to the Act on Maternity and Parental Benefits, with explanations,
http://www.sabor.hr/Default.aspx?art=38252, accessed 17 October 2012.
http://www.croatiaairlines.com/hr/Informacije-o-putovanju/Posebne-kategorije-putnika/Trudnice, accessed
25 October 2012.
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may be exposed to a discriminatory ad hoc approach of the boarding crew. If a woman is
between her 28" and 35" week of pregnancy, a medical certificate stating that confinement
(birth) will not occur within 4 weeks from the beginning of the journey is required. If a
woman travels with the purpose of surgical intervention or other medical treatment,
appropriate additional documentation is required, as it is for ill or disabled passengers.
Women whose expected date of confinement is within a period of seven days or women who
have given birth in the period of less than seven days before the beginning of their journey are
absolutely prohibited from travelling.

3. Involvement of other parties

The Ombudsperson for Gender Equality plays a particularly important role in the field of
gender discrimination in general and pregnancy and maternity related discrimination in
particular. Although the authorities of Ombudsperson for Gender Equality are limited in the
sense of sanctioning discriminatory practices and behaviour (e.g. the Ombudsperson may
issue warnings, recommendations and proposals, inform other competent authorities of cases
of violations and request their involvement), the influence of this independent body lies in its
public involvement and visibility. The current Ombudsperson in office Ms Visnja Ljubici¢
and her deputy Mr Goran Selanec are very active in the press and media, commenting on
instances of discriminatory practices based on sex, which contributes to alerting the public
regarding their rights and possibilities of their enforcement.

The involvement of the Ombudsperson is evident from their workload increasing each
year. In 2011, the Office of the Ombudsperson for Gender Equality worked on a total of 1 391
cases, out of which 315 were opened upon complaints filed by citizens, 25 were opened on
the Ombudsperson’s initiative concerning the violation of gender equality principles or sex-
based discrimination, and 1051 cases were opened on the Ombudsperson’s initiative
concerning the monitoring of the application of the Gender Equality Act.*

Oddly enough, the available data shows that it is the conduct of various state bodies, local
and regional self-government authorities and other public legal entities (i.e. those that are
particularly responsible for protecting the rights of citizens) which is obstructive and
detrimental to achieving equal rights and opportunities.®® The conduct of the Croatian
Institute for Health Insurance in recognising maternity and parental rights is one of the
greatest causes for concern, especially because it has persisted for years." The majority of
reported cases concern the failure to recognise the status of insured person for workers who
have concluded employment contracts during pregnancy (as described in 1.2.) and an
inconsistent interpretation of the Act on Maternity and Parental Benefits in different branch
offices of the Institute which may lead to denial or limitation of certain rights.

4. Enforcement and effectiveness

4.1. General

Croatian employment legislation in general is sometimes criticised as overly rigid in terms of
employment protection, which includes the pregnancy and maternity related guarantees.
However, there is no comprehensive research available to show the impact of this protective
legislation on the labour market and the employability of women. The available statistics do
not necessarily lead to the conclusion that female workers are at a disadvantage because of
the protective legislation. Women are 51.8 % of the total population in Croatia, but their share

8 Ombudsperson for Gender Equality, Annual Report for 2011, p. 6, http://www.prs.hr/index.php/izvijesca/

izvjesce-2011, accessed 15 October 2012.

The majority of complaints received by the Ombudsperson for Gender Equality in 2011 relates to the issue of
exercising employment and social rights and are filed against entities from the public sector (57.1 %).
Ombudswoman for Gender Equality, Annual Report for 2011, p. 12, http://www.prs.hr/index.php/izvjesca/
izvjesce-2011, accessed 15 October 2012.

See Annual Reports of Ombudsperson for Gender Equality 2011, 2010, http://www.prs.hr/index.php/izvjesca/,
accessed 15 October 2012.
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in the total number of unemployed is 53.6 %.* The share of employed women among the
active labour force is 46.1 %.* One indicator is particularly relevant in this connection, and
that is the number of women employed under fixed-term contracts (which, as already stated,
are terminated upon expiry of their term of duration, regardless of the pregnancy and
maternity related condition of the worker). Out of all newly employed women in 2011
(87 747), only 8.4 % signed open-ended contracts, which is less than half of the share of men
newly employed under open-ended contracts (19.5 %).*

4.2. Legal redress

The lack of reliable and uniform case law in the field of equal treatment and equal
opportunities in Croatia is the primary obstacle to any effective protection of rights. National
courts are still quite reserved regarding the interpretation and application of the anti-
discrimination guarantees. There are no appropriate mechanisms for monitoring and
publishing court decisions in anti-discrimination cases and the courts lack proper guidance in
the application of anti-discrimination legislation in general. Despite the existing prohibition to
interpret and apply the Gender Equality Act in a manner which is not consistent or would
limit the guarantees arising from the EU acquis (Article 4 of the Gender Equality Act), the
national courts are either unfamiliar with EU legislation or with the decisions of the Court of
Justice of the EU in this field. An analysis of case law in the field of anti-discrimination
protection conducted by the Ombudsperson for Gender Equality in 2010 shows that the courts
are reluctant to link anti-discrimination protection with the proportionality test, that they tend
to ‘over-formalise’ protection, confuse equal treatment with completely identical treatment
and overemphasise the importance of a comparator, narrowly interpret the discriminatory
grounds, inappropriately manage the burden of proof in court proceedings and pay little or no
attention to the established case law of the Court of Justice of the EU.% In addition, decisions
on indirect discrimination are basically inexistent in practice.

According to the Ombudsperson for Gender Equality’s Annual Report 2011, there is very
low awareness of their rights among the persons who consider themselves to be discriminated
against, especially regarding indirect discrimination. These persons in general do not have any
faith in court protection and more readily refer their complaints to the Ombudsperson. The
primary reason lies in the fact that this procedure is free of charge, while court proceedings
are traditionally associated with high costs and lengthy duration. The Ombudsperson is also
regarded as an advisor on whether it would be wise to initiate court proceedings or not. On the
other hand, the Ombudsperson has no authority to issue binding decisions and the parties
cannot expect the same effectiveness that a binding court decision could have.

The fact, however, that court decisions are not available and published makes it very
difficult to reach any conclusion regarding the dissuasive effects of compensations awarded in
discrimination cases.

4.3. Access to information

Given the fairly well-established tradition of (normative) protection of female workers and
pregnant women in general, individuals are rather well acquainted with the rights concerning
maternity/parental leave, despite several amendments to the existing laws in recent years.
Various non-governmental and civil society organisations and associations are very active in

8 Ombudsperson for Gender Equality, Annual Report for 2011, p. 13, http://www.prs.hr/index.php/izviesca/

izvjesce-2011, accessed 15 October 2012.

Records are provided for employment in 2010. Croatian Bureau of Statistics, Women and Men in Croatia
2012, http://www.dzs.hr/Hrv_Eng/menandwomen/men_and_women_2012.pdf, accessed 23 October 2012.
Ombudsperson for Gender Equality, Annual Report for 2011, p. 14, http://www.prs.hr/index.php/izvjesca/
izvjesce-2011, accessed 15 October 2012.
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familiarising the general public and their members with the various existing legal rights and
entitlements."’

Nevertheless, there have been cases of inconsistent interpretation among various branch
offices of the Croatian Institute for Health Insurance which are detrimental to the exercise of
those rights. More effort should also be put into familiarising the public with the existing legal
remedies in cases of sex discrimination and violations of their rights. Pursuant to the survey
‘Perception, experiences and attitudes about gender discrimination in the Republic of Croatia’
conducted in 2009 on a national representative sample of 1 363 respondents, 63 % of
participants do not know or do not believe that gender discrimination is punishable by law,
and only 12 % of those who said that they knew that discrimination was prohibited stated that
they knew which laws contained such prohibitions and sanctions.*

As stated in 4.1., women on fixed-term contracts are especially vulnerable. A revision of
the labour legislation regarding open-ended and fixed-term contracts should reach the agenda
in 2013 at the earliest.

CYPRUS - Lia Efstratiou-Georgiades
1. Existing legislation and case law

The protection of pregnant workers and workers who have recently given birth or are
breastfeeding, either employed or self-employed, against direct or indirect discrimination in
the fields of employment relations and/or access to and supply of goods and services, is
ensured through the following laws:
1. a)Equal Pay between Men and Women for the Same Work or for Work to which Equal
Value is Attributed Law No. 177(1)/2002,89 last amended by Law No. 38(1)/2009;
b)Equal Treatment between Men and Women as regards Access to Employment and
Vocational Training Law No. 205(1)/2002,90 last amended by Law No. 39(1)/2009;
c)Equal Treatment between Men and Women in Occupational Social Insurance Schemes
Law No. 133(1)/2002,91 last amended by Law No. 40(1)/2002.
Amendment Laws a) No. 38(1)/2009, b) No. 39(1)/2009 and, c¢) No. 40(I)/2009 transposed
into national legislation the provisions of Recast Directive 2006/54/EC.
2. Provident Funds Laws Nos. 1981-2005.92.
3. Social Insurance (Amendment) (No. 2) Law No. 51(1)/2001,93 which incorporated the
provisions of Directive 86/613/EEC on self-employed persons.
4. Equal Treatment between Men and Women as regards Access to and Supply of Goods
and Services Law No. 18(I)/2008.94.
Organization of Working Time Law No. 63(I)/2002,95 last amended by Law No. 15(1)/2007.
Maternity Protection Law No. 100(1)/1997,96 last amended by Law No. 7(I)/2011.
7. The Maternity Protection (Safety and Health) Regulations of 2002.97.

oW

87 See, for example, Vodic pri ostvarivanju prava za vrijeme trudnoce i nakon poroda (A Guide for Establishing

Pregnancy and Birth-Related Rights), http:/www.fes.hr/E-books/pdf/VODIC%20rodilje_web.pdf, accessed
25 October 2012.

Z. Kamenov & B. Gali¢ Rodna ravnopravnost i diskriminacija u Hrvatskoj Zagreb, Ured za ravnopravnost
spolova Vlade Republike Hrvatske 2011, p.87, http://www.ured-ravnopravnost.hr/site/hr/biblioteka-ureda/826-
22-rodna-ravnopravnost-i-diskriminacija-u-hrvatskoj.html, accessed 23 October 2012.

8 Laws Nos. 177(1)/2002- 38(1)/2009 (Directives 75/117/EEC, 2006/54/EC).

% Laws Nos. 205(1)/2002-39(1)/2009 ( Directives 76/207/EEC, 2002/73/EC, 2006/54/EC).

! Laws Nos. 133(1)/2002-40(1)/2009, Directives 86/378/EEC, 96/97/EC, 2006/54/EC.

%2 Laws Nos. 44/1981, 130(1)/2002-75(1)/2005.

% Law No. 51(1)/2001 (Directives 79/7/EEC, 86/613/EEC).

% Law No. 18(I)/2008( Directive 2004/113/EC).

% Laws Nos. 63(1)/2002-15(1)/2007 (Directives 93/104/EC, 2000/34/EC).

% Laws Nos. 100(I)/1997-70(1)/2011 (Directive 96/34/EC).

97 Administrative Regulation P.I. 255/2002 (Directive 92/85/EEC).
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8. Parental Leave and Time-Off Work on Grounds of Force Majeure Law No. 69(1)/2002,98
last amended by Law No. 47(1)/2012.

9. Social Insurance Law No. 41/1980,99 last amended by Law No. 59(1)/2010.

10. Annual Paid Leave Law No. 8/1967,100 last amended by Law No. 42(1)/2011.

11. Termination of Employment Law No. 24/1967,101 last amended by Law No.
111(1)/2003.

12. Directive 97/80/EC relating to the burden of proof in cases of discrimination on the
ground of sex has been transposed into the laws listed above.

It is noted that the burden of proof also rests on the employer under Laws No. 8/1967 and
24/1967, as amended, and applies to all reasons of termination of employment, except where
there is an assertion by the employer of voluntary resignation of the worker.

1.1. Employment

In Cyprus protection of the labour market is ensured by the Constitution, legislation and

collective agreements. In the public sector, recruitment and conditions of service are regulated

by Public Service Law No. 1/1990 as amended, the Public Service Regulations and by
circulars which incorporate and explain the provisions of the laws listed above on matters
which affect public officers. In semi-government organizations recruitment and conditions of
service are regulated by the law under which each such organization operates. In the private
sector, recruitment and conditions of service are regulated either by collective agreements or
by personal contracts, which contain the basic provisions of the laws listed above. Collective
agreements are mainly constructed as gender-neutral or gender-blind, with the exception of
maternity provisions. The social partners are obliged to include in the collective agreements
the current provisions of legislation. The following are generally included: trial period,
minimum wages, increments, c.o.l.a. (i.e. the cost of living allowance), working hours,
overtime regulations, annual leave, sick leave, provident fund, medical care, maternity leave,
parental leave, conflict resolution procedure and dismissal provisions. The Maternity

Protection Law, Safety and Health at Work Law No. 89(I)/96,'”* the Maternity Protection

(Safety and Health) Regulations and the Equal Treatment between Men and Women as

regards Access to Employment and Vocational Training Law all provide measures for the

safety and health of pregnant workers from the moment that they inform their employer of
their condition. These measures also extend to workers who have recently given birth or are
breastfeeding and are as follows:

(a) Every worker who presents a certificate from a registered doctor attesting to her
pregnancy is entitled to a continuous period of maternity leave of 18 weeks. Maternity
leave is paid by Social Insurance Services which is a governmental body under the
control and supervision of the Ministry of Labour and Social Insurance. Maternity
allowance is payable to an insured employed woman, a self-employed woman or a
voluntary insured woman in the service of a Cypriot employer abroad, who is expecting a
child or who has adopted a child herself, or her husband, within the first twelve years
from the child’s birth. The conditions for the payment of maternity allowance are:

— the insured woman is on maternity leave and she does not receive her whole salary or
wages from the employer;

— the insured woman has been insured for at least 26 weeks and has paid, up to the day
of maternity allowance, contributions on insurable earnings not lower than 26 times
the weekly amount of the basic insurable earnings; and

— the insured woman has paid or been credited with insurable earnings, in the previous
contribution year not lower than 20 times the weekly amount of the basic insurable
earnings.

% Laws Nos. 69(1)/2002-47(1)/2012.
% Laws Nos. 41/1980-59(1)/2010.
1% L aws Nos. 8/1967-42(1)/2011.

1% Laws Nos. 24/1967-111(1)/2001.
192 Law No. 89(1)/96-33(1)/2011.
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®
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Maternity allowance is composed of a basic and a supplementary benefit. The weekly
rate of the basic benefit is equal to 75 % of the weekly average of the basic insurable
earnings of the claimant in the previous contribution year. The weekly amount of the
basic benefit is increased to 80 % if she has one dependant, to 90 % if she has two
dependants and to 100 % if she has three dependants. The weekly amount of the
supplementary benefit is equal to 75 % of the weekly average of insurable earnings of the
claimant beyond her basic insurable earnings. The amount of maternity allowance is
determined according to the weekly amount of paid and credited insurable earnings of the
insured woman in the previous contribution year. If for the period the insured woman is
entitled to maternity allowance, she is paid by her employer part of her earnings, and
maternity allowance is reduced so that the total amount of her earnings and the benefit
payable does not exceed full wages.

For adoption of a child under the age of twelve, the maternity leave is 16 weeks. An
adoptive mother ensures her maternity leave when she gives notice to her employer and
to the Social Welfare Services that she will take care of a child under the age of twelve
with the intention of adoption. Additional maternity leave is given if the infant is
hospitalized in an incubator due to prematurity or any other health problem (one week for
every 21 days up to a maximum period of six weeks).

A pregnant worker is entitled to time off work, fully paid, at the cost of the employer, for
antenatal examinations if she gives an early warning to her employer and presents a
medical certificate.

Any direct or indirect discrimination of a worker due to pregnancy, delivery,
breastfeeding, maternity or pregnancy-related illnesses is prohibited.

Pregnant workers may under no circumstances be obliged to perform duties which have
been assessed as posing a risk of exposure to health-endangering conditions.

At the end of the maternity leave the worker has the right to a daily one-hour work break
or to start work one hour later or to leave work one hour earlier for a period of six months
for breastfeeding and childcare and in the case of adoption from the day on which the
maternity leave began, without any loss of pay.

Maternity leave may not affect employment rights such as the right to return to the same
post or, if not possible, to a post of no less value, the right to seniority and the right to
promotion.

An employer who fails to comply with the rules relating to maternity protection is guilty
of an offence and is liable to a fine and/or imprisonment in case of conviction.

Employers must take measures to protect the safety and health of pregnant workers at
work.

Dismissal or notice of termination of services is not allowed during the period from the
beginning of the pregnancy when the worker gives a written notice to her employer that
she is pregnant, up to three months after the end of her maternity leave. It is, however,
possible to dismiss pregnant employees for reasons specified in the Maternity Law (not
related to pregnancy and maternity). Termination of services and/or notice of termination
of services to a pregnant worker when the employer is not aware of her pregnancy is
revoked, if the worker presents a medical certificate within five days from the day the
notice was given to her.

Dismissal or notice of termination of services is not allowed for an adoptive mother, from
the time that she gives to her employer a certificate from the Social Welfare Services that
she will take care of the child for adoption, up to three months after the end of her
maternity leave.

A pregnant worker who has been dismissed either directly or indirectly because of
pregnancy has the right to seek compensation, including reinstatement, either through the
District Court or through the Industrial Disputes Tribunal.

Pregnancy and maternity rights (adoption/parental) do not apply differently depending on the
type of employer (state/private) or the size of the employer. Furthermore, there is no evidence
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that forms of discrimination on the grounds of pregnancy and maternity vary according to the
type of employer or the size of the employer.

Law No. 205(1)/2002 as amended by Law No. 39(1)/2009 gives definitions of (a) direct
discrimination on the ground of sex (no defence is accepted), which is less favourable
treatment on the ground of sex, of (b) indirect discrimination on the ground of sex, which is
when persons of one sex are put in a particularly disadvantaged position unless this can be
objectively justified, and of (¢) discrimination on the ground of sex, which means any direct
or indirect discrimination and includes any less favourable treatment of a woman which
relates to pregnancy, childbirth, breastfeeding, maternity or illness which is caused by
pregnancy or childbirth. The Law in question expressly forbids any discrimination of
pregnant women or mothers both in case of direct and of indirect discrimination (Article
11(I)). The discrimination of a woman is presumed to have been caused by any of the above
situations until the contrary is proved (Article 11(2)). Law No. 205(1)/2002 does not
specifically refer to victimization in relation to pregnancy/maternity/parental rights.

The Maternity Protection Law specifically forbids victimization in relation to
pregnancy/maternity until three months after the end of the maternity leave. There is court
and out-of court protection. The Parental Leave and Time-Off Work on Grounds of Force
Majeure Law specifically forbids termination of services or notice of termination of services
by the employer from the moment of submission of the application for parental leave until the
end of the parental leave and provides that applying for or exercising the right to parental
leave does not provide a reason for less favourable treatment of the employee. Moreover,
applying for, or exercising the right, to parental leave does not provide a reason for
terminating an employee’s employment and does not give rise to any interruption in the
continuity of his/her employment. Until today, there has not been any complaint or case law
regarding parental leave.

The Safety and Health at Work Law No. 89(I)/96 provides for the safety and health of all
employees, men and women.

The Maternity Protection (Safety and Health at Work) Regulations of 2002 (No.
255/2002) were drawn up in accordance with Directive 92/85/EEC aiming to protect the
safety and health of pregnant workers and workers who have recently given birth or are
breastfeeding. The Regulations refer to the measures that an employer must take in order to
ensure safe and healthy conditions at work for pregnant workers or workers who have
recently given birth or are breastfeeding. These measures are the following: (a) If necessary,
to adjust working hours or working conditions for this category of workers; (b)if necessary, to
transfer such workers to alternative duties or to another post; (¢) to make sure these workers
are not exposed to conditions that might endanger their health or safety; (d) to allow paid
leave; (e) to take these workers off night work if a doctor considers this necessary for health
and safety reasons, for as long as it is necessary without any prejudice to the workers’ rights.
If it is technically impossible to transfer the worker to day work, she must be relieved from
her duties for the period necessary to protect her health and safety, without loss of any rights.

The Parental Leave and Time Off on Grounds of Force Majeure Law No. 69(1)/2002 last
amended by Law No. 47(I)/2012 transposed Directives 96/34/EC and 2010/18/EC. It applies
to all workers, men and women, who have been working for the same employer for a
continuous period of six months. Unpaid parental leave is available on demand to both
mothers and fathers. The period of parental leave is 13 weeks for the birth or adoption of a
child. For a parent who is a widow or a widower the duration can be up to 23 weeks. Parental
leave can be taken (a) by a natural mother after the end of maternity leave and before the
child’s eighth birthday, (b) by a natural father upon the child’s birth and before the child’s
eight birthday, (c) in the case of adoption after the end of maternity leave and for a period of
eight years from the date of adoption provided the child is not older than twelve, (d) for a
disabled child, up to the child’s 18" birthday subject to the provisions of the Persons with
Disabilities Law No. 127(1)/2000.'”

1% Laws Nos. 127(1)/2000-146(1)/2009.
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The minimum period of parental leave per year is one week and the maximum is five
weeks. At the end of the parental leave, the worker is entitled to return to work in the same
position or in a position similar to the one he or she held before taking parental leave.

The employee’s parental leave shall in no way affect his or her employment rights,
including his or her insurable earnings as provided in the Social Insurance Laws (Article 4).
Furthermore, the period of absence from work is treated as a working period for the purpose
of determining his or her entitlement to annual paid holidays under the Annual Paid Leave
Law. The period of absence from work for the abovementioned reason does not interrupt the
period of employment under the Termination of Employment Law.

On the matter in question there are decisions of the Ombudsman and a very limited
number of decisions of the Industrial Disputes Tribunal.
Ombudsman (Cyprus Equality Authority), Annual Report 2006'™
Two women employees were working on a temporary basis in the public sector, one since
2002 and the other since 2003. Their services had been extended by consecutive contracts.
Their contracts were not renewed after they expired because they were absent on maternity
leave. Both women were rehired after the end of their maternity leave. The investigation
brought to light that the way the cases of these two women were dealt with was not an
isolated incident but was actually part of the general policy of the Public Administration and
Personnel Department (PAPD) not to extend contracts of services to temporary employees
who were absent on maternity leave. In her report the Ombudsman expressed the opinion that
the above policy constitutes direct and unlawful discrimination on the ground of sex, which is
prohibited by the Equal Treatment of Men and Women in Employment and Vocational
Training Law and called upon the PAPD to terminate such policy.

Ombudsman File No. A.K.1. 06/2008 dated 26 January 2008

The Independent Movement of Teachers and Kindergarten teachers complained to the
Equality Authority that although according to Article 5 of the Protection of Maternity Law
employees were allowed to arrive one hour later or leave work one hour earlier for a period of
9 months after childbirth, teachers were allowed to be absent from work for only one period a
day, that is for 40 minutes, on the basis of a circular issued by the Ministry of Education and
Culture dated 14 September 2007.

In her report the Ombudsman stated that the provisions of Article 5 of the Protection of
Maternity Law should be applied to all employees working either in the private or public
sector and are binding on each employer, including the State. The facility given to mothers by
the legislation is a right, the exercise of which does not depend on the employer to determine
its duration and which should be enjoyed by all working women.

The Ombudsman decided that the contents of the aforesaid circular constituted a
violation of Article 5 of the Maternity Protection Law, and requested the amendment of the
circular. The Ministry of Education and Culture, in cooperation with the Department of
Labour, issued a new circular, according to which teachers are able to be absent for 7%
periods a week to ensure that in one working week 5 hours are granted for childcare.

Ombudsman File No. A.K.1. 25/2009 dated 29 October 2010
A.P. worked as a work therapist in the Mental Health Services under contract on a casual
basis from 29 January 2001 until 2 April 2006 and was given the highest mark of ‘very
satisfactory’ in the appraisal reports. From 3 April 2006 until 3 April 2008 she was given a
permanent post on probation and again achieved the highest mark of ‘very satisfactory’. In
both cases the evaluation was on six criteria and the highest mark mentioned in Regulations
was ‘very satisfactory’.

In April 2008 she acquired the status of permanent officer, but she worked only for two
months in 2008 (November and December) because of serious pregnancy problems. The
highest mark in the evaluation report for permanent officers is ‘excellent’ and the mark that

104 www.ombudsman.gov.cy.
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follows is ‘very satisfactory’. In the appraisal report for 2008 she was given the mark ‘very
satisfactory’ for three criteria (out of eight). A.P. complained that the appraisal report referred
to the entire year 2008, whereas in reality she had only worked for two months because she
had serious problems during her pregnancy. She alleged that this reduction was due to her
long absence from work because of a problematic pregnancy and that consequently it
constituted discrimination on the ground of sex. The Public Service (Appraisal of Officers)
Regulations of 1999 to 2009 provide that the annual appraisal reports of permanent public
officers evaluate them on eight criteria and that if any health problems have adversely
affected the quality of the work or effectiveness of the officer, this fact must be written in a
separate note that must be attached to the report.

The Ombudsman reached the conclusion that the way the evaluation committee had
carried out the work appraisal of A.P. for the year 2008 contravened the relevant laws and led
to unfavourable treatment and discrimination against her because of sex in the sense of Law
No. 205(I)/2002. Furthermore, the Ombudsman noted that the failure of the evaluation
committee to write a separate note and attach it to the report in which it should have been
stated that A.P.’s report referred only to the two months that she actually worked in 2008
rendered the evaluation defective.

1.2. Social security and pension rights
The General Social Insurance Scheme (GSIS) falls under Directive 79/7/EEC and covers all
persons gainfully occupied in Cyprus either as employees or as self-employed persons. The
GSIS provides pensions and other benefits, including maternity allowance which is payable to
an insured woman for a period of 18 weeks. In the case of adoption the insured woman is
entitled to maternity allowance for a period of 16 weeks from the date of adoption. Every
insured person is credited with insurable earnings under the Social Insurance Laws for the
periods of maternity and parental leave and of leave on grounds of force majeure. Parental
leave and leave on ground of force majeure are unpaid.

Also, a maternity grant (one-off payment) is payable to the woman giving birth, either
from her own or from her husband’s insurance.'”> Employed persons, self-employed persons
and voluntary contributors are entitled to this payment.

1.3. Self-employment

Self-employed persons are protected by the Equal Treatment between Men and Women as
regards Access to Employment and Vocational Training Laws. The purpose of these Laws is
to apply equal treatment of men and women as regards access to employment, vocational
orientation and training. They also lay down the terms and conditions which ensure equal
treatment as regards access to open professions and participation in organizations of
employees or employers (Article 3 of Law No. 39(1)/2009)).

In the Cyprus social security system every employed person, including the self-
employed, is compulsorily insured under the GSIS. As described in 1.2. above, the GSIS
provides a number of benefits, including maternity allowance during maternity leave.
Maternity allowance is payable to an insured self-employed woman who is expecting a child
or who has adopted a child herself, or her husband, within the first twelve years from the
child’s birth. Maternity allowance is payable to an insured self-employed woman for a period
of 18 weeks. For an adopted child, the insured self-employed woman is entitled to maternity
allowance for a period of 16 weeks from the date of adoption.

Self-employed persons are not entitled to parental leave and have no right to
breastfeeding breaks or time off.

Female helping spouses are considered to be self-employed persons and are compulsorily
covered under the GSIS. Therefore they are liable to pay contributions. The GSIS does not
recognize helping spouses and life partners as a separate category. There is equal treatment

195 The Law provides that the insurance conditions taken into consideration are either those of the claimant or her
spouse. An insured husband has no right to a maternity grant, but his wife has, either on her own, or as a
spouse of an insured person.
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between self-employed men and women. A female helping spouse or life partner has no right
to breastfeeding breaks or time off or to parental leave unless she is an employee.

A maternity grant is payable to the woman giving birth, either from her own or from her
husband’s insurance, irrespective of her category of insurance (self-employed person,
employed person or voluntary contributor). This means that a female helping spouse has the
right to receive a maternity grant either from her own insurance or as a wife of an insured
husband. A life partner can receive the maternity grant only if she is herself insured.

There are no court decisions on this subject.

1.4. Access to and the supply of goods and services
Law on Equal Treatment between Men and Women as regards Access to and Supply of
Goods and Services No. 18(I)/2008 has incorporated all Articles of Directive 2004/113/EC.

The Law provides for a general prohibition of discrimination on the ground of sex
(Articles 5(1), 7(1)). In December 2007 the Superintendent of Insurance decided to allow
postponement of up to two years of the prohibition of difference between personal insurance
premiums and grants on the grounds of pregnancy and maternity (Article 7(5) of the above
Law). These two years have expired and as from the year 2010 insurance companies must not
impose additional premiums for pregnancy expenses and maternity under contracts of health
and medical insurance. The office of the Superintendent of Insurance, on the basis of the
decision of the ECJ in Association belge des Consommateurs Test-Achats ASBL, has
submitted a draft Bill to the Ministry of Justice and Social Order in which they suggest
amendments to the Law, including the deletion of Article 7(5) of Law No. 18(1)/2008.

The Association of Insurance Companies agrees with the deletion of Article 7(5) of this
Law. There have been no complaints for imposing additional premiums on the grounds of
pregnancy/maternity. Article 2 of Law No. 18(1)/2008 has a definition of ‘discrimination on
the ground of sex’ stating that it means ‘any direct or indirect discrimination on the ground of
sex, including a less favourable treatment of women because of pregnancy or maternity’. It
does not distinguish between direct and indirect discrimination in relation to pregnancy and
maternity.

The Law does not apply in education, in mass media and in advertisements.

Any discrimination on the ground of sex in applying the scope of the Law is forbidden,
but the Law allows for different treatment in providing goods and services to persons of one
sex if there is a good justification for this.

2. Gaps in national law

2.1. Employment

The laws described above provide measures and mechanisms to protect women in relation to
access to employment, to training and to promotion and prevent pregnancy/maternity
discrimination. Some problems have been noted in the private sector, which related to failure
to adjust working conditions and/or working hours of pregnant workers to avoid exposure to
occupational risks, with the result that women may have lost their job, but no complaints were
made to the competent authorities. In the public service and the broader public sector there is
no discrimination against women due to pregnancy or maternity as regards pay and other
benefits such as pensions. Maternity/adoption/parental leave can be taken into account for the
calculation of pension rights under the GSIS and the Occupational Pension Schemes. Under
all occupational pension schemes, men and women enjoy equal treatment as provided in
Equal Treatment for Men and Women in Occupational Social Insurance Scheme Law No.
133(I)/2002 and Provident Funds Laws Nos. 1981-2005. The use of parental leave by fathers
is very limited. Only 3.4 % of eligible parents have taken parental leave, among whom men
were only 11 %. Fathers may take their annual leave, but there is no evidence that this is done
to help working mothers.

There is no law in Cyprus to provide for paternity leave.
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2.2. Self-employment

There is no information and there are no examples to show discrimination against a pregnant

self-employed worker or a self-employed worker who has recently given birth because she is

perceived as being less committed or reliable. Directive 2010/41/EC has not yet been

transposed to national law. The contents of the Directive have been discussed by the social

partners and a relevant Bill is under consideration at the Ministry of Justice and Public Order.
Self-employed persons are not entitled to parental leave.

2.3. Access to and the supply of goods and services

The airlines flying to/from Cyprus have their own rules for pregnant passengers. Most airlines
do not allow pregnant women to fly during the last few weeks of pregnancy, not because it is
dangerous, but because they would prefer them not to give birth on the plane. Usually airlines
require a medical certificate after 28 weeks of pregnancy.

Cyprus Airways, the Cyprus national carrier, allows expectant mothers to travel until up
to the 28™ week of pregnancy, i.e. as late as eight weeks prior to the expected delivery. After
this period, a medical certificate is required stating that she is fit to travel and the date of the
expected delivery.

In my opinion providers of services can deny pregnant women access to services which,
in their view, may endanger a pregnant woman, not only to minimize their liability, but also
in order to protect the woman and the child. As far as I know there are no examples of
discriminatory practices in relation to access to and the provision of medical care for pregnant
women and new mothers and also in relation to insurance, state/regional/municipality
financial and non-financial benefits or to loans from banks and any other financial services
(e.g. access to a mortgage).

There is no prohibition or restriction of breastfeeding in public or restricted access of
breastfeeding mothers to sporting or entertainment places.

2.4. Additional information
There is no additional information to report.

3. Involvement of other parties

Since 1960, the system of collective bargaining in Cyprus has developed on the basis of two
key principles: voluntarism and tripartite co-operation between Government, employers’
organisations and trade unions.

Collective agreements currently have no force of law (in January 2012 the three main
unions made a proposal to the Minister of Labour concerning the legal status of collective
agreements). The social partners are obliged to include in collective agreements the
conditions that exist in legislation, including maternity and parental leave.

The Industrial Relations Code (IRC) is a gentlemen’s agreement (i.e. not legally binding)
which was signed by the social partners in 1977 and sets out in detail the procedure for
resolving conflicts.

The Commissioner for Administration (Ombudsman) was set up by Law No. 3/91 as
amended by Law No. 98(1)/94. Law No. 36(1)/2004 amended the above Laws and gave the
Ombudsman jurisdiction to deal with matters of gender equality and human rights and
liberties.

The Law on Equal Treatment for Men and Women in Employment and Vocational
Training, and Equal Treatment in Employment and Occupation Law No. 58(1)/2004'%
provide that any person or trade union, or organization as a representative, has the right to file
a complaint to the Ombudsman concerning discriminatory treatment as regards matters
covered by the Laws.

The Ombudsman has the right either ex pro prio motu or after a complaint is filed by a
person or group of persons (NGOs, associations, committees, trade unions, funds, municipal

1% Laws Nos. 58(1)/2004-86(1)/2009 (Directives 2000/78/EC, 2000/43/EC).
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councils and public utility bodies), to investigate discriminatory provisions/terms/
criteria/practices, collective agreements, articles of association of legal persons, societies,
bodies and institutions, contracts for the supply of goods and services and terms of
membership of organizations including professional ones. If discriminatory behaviour is
proved, the Ombudsman is empowered to order the person or authority responsible either to
pay a fine or to recommend them to take specific practical measures.

For more than eight years the Ombudsman has conducted a large number of
investigations on grounds of discrimination and equality and has published reports, made
recommendations and given independent assistance to the victims of discrimination.

The Law on Equal Treatment for Men and Women in Employment and Vocational
Training provides for the establishment of a Gender Equality Committee. This Committee,
known as the Gender Equality Committee in Employment and Vocational Training
(GECEVT) was set up on 15 June 2009. The GECEVT has an advisory role and is
responsible, inter alia: (a) for the provision of advice in respect of the determination or
revision of national policy in matters falling within the objects of the above laws, (b) for
submitting recommendations for the introduction of measures and the implementation of
programmes aiming to promote equality of sexes, (c¢) for the promotion of studies and
investigations, and (d) for the hearing of complaints which are then forwarded to the Chief
Inspector for proper handling.

The National Machinery for Women’s Rights (NMWR) was set up by the Council of
Ministers (Decision no. 40.609, dated 16 February 1994) as the continuation of the Permanent
Central Agency for Women’s Rights (established in 1988). It is an advisory body under the
auspices of the Minister of Justice and Public Order and deals with all matters concerning
women, focusing on the elimination of discrimination against women. The NMWR consists
of four bodies: a) the Central Committee (14 members including Women’s NGOs); b) the
General Body (Women’s NGOs); c¢) the Ministerial Committee; and d) the General Secretary.
Employer’s organizations and trade unions are represented in the Central Committee by the
secretary of their women’s branches.

The field of activities of NMWR includes the promotion of research and surveys as well
as recommendations, training networks, investigations, suggestions to the Government and
representation in international forums.

The Cyprus Telecommunications Authority (CYTA) can be mentioned as a public
stakeholder that uses good practices in order to reconcile work and family life of its
employees, such as flexible working hours and if an employee has special problems he/she
can ask to work on a personal time schedule as long as the problems exist and work from
home. CYTA is also studying the creation of a nursery and kindergarten near places of work.
The University of Cyprus provides paid parental leave (70 % of salary), has a kindergarten
and organizes seminars and other activities for parents and children. The Crowne Plaza Hotel
in Limassol has flexible working hours and provides care and occupation to the children of its
employees. At Cyprus Airways, cabin crew employees are banned from flying upon learning
they are pregnant and they are expected to work on the ground, at check-in desks or as
administrative staff.

There is no information that small enterprises oppose the extension of
pregnancy/maternity rights or their proper implementation, but I believe that small enterprises
face difficulties in applying the Maternity Protection Law and Law No. 205(1)/2002 when
there are only 1-3 employees.

NGOs, especially women’s NGOs, and civil societies play an important role both within
NMWR and also independently, through various actions, including interventions to the
Ombudsman and the GECEVT.

4. Enforcement and effectiveness
4.1. General

There are no studies that support or refute the argument by employers that pregnancy and
maternity rights for women lead to lower participation of women in the labour market. It is
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true that the number of female workers is lower than the number of male workers, but this is
the result of other factors, e.g. stereotypes and attitudes that a woman has the responsibility
and care for the children and the family or shortage in the number of public and community
nurseries and kindergartens and the high cost of private nurseries and kindergartens. The
passing of legislation intending to reconcile family and working life and to protect maternity
and the grant of an allowance during maternity leave has led to increased participation of
women in the labour market.

The Labour Force participation rate for the age group 15-64 in the 4™ quarter of 2011 was
73.1 % of the total population of this age group (males 79.9 %, females 67.0 %), whereas in
the 1st quarter of 2011 the rate was 74.1 % (males 80.6 % and females 68.2 %).
Unemployment in Cyprus due to the economic crisis stood in August 2012 at 11 % of the
economically active population, the majority being men. In October 2012 it was about
12,2 %.

4.2. Legal redress

All of these laws relating to maternity protection expressly state that in case of violation of
their provisions the complainant can have recourse to judicial process and/or to out-of-court
protection (e.g. Ombudsman and/or GECEVT). The competent court for these cases is the
Industrial Disputes Tribunal.

Laws Nos. 177(1)/2002, 205(1)/2002 and 133(1)/2002 as amended by the transposition of
the Recast Directive provide that associations, organizations or other legal entities that have a
legitimate interest in ensuring the application of the Laws are allowed to instigate, either on
behalf or in support of a complainant, with his/her approval, any judicial procedure before the
Industrial Disputes Tribunal (IDT) and/or an administrative procedure before the Ombudsman
or the GECEVT.

The cost of the procedure before the IDT on matters of pregnancy, maternity, adoption or
parental rights is not dissuasive. If the complaint succeeds the competent authority can order
the employer or other transgressor to pay compensation. The length of the procedure is about
a year from the day the application is handed to the defendant.

The compensation and other remedies to the victim of violation of the legal provisions
related to pregnancy, maternity and adoption rights are higher compared to the compensation
provided by the Termination of Employment Law. Furthermore the applicant can ask for an
order of re-employment.

4.3. Access to information
There is no research that shows whether individuals are aware of their rights.

Information to stakeholders regarding the right of pregnant women and parents to
maternity, adoption and parental leave is disseminated by the Ministry of Labour and Social
Insurance through booklets and leaflets circulated to trade unions and by the National
Machinery for Women’s Rights and women’s organizations through seminars and workshops.

There is no evidence that some women (women from ethnic minorities or from poorer
economic backgrounds, or women with disabilities) are at a particular disadvantage with
regard to pregnancy, maternity, adoption and/or parental rights. All women who satisfy the
conditions of the relevant laws can enjoy their rights according to the Equal Treatment in
Employment and Occupation Law.

A study that was carried out in 2011 for the Ministry of Labour and Social Insurance on
the subject of parental leave entitled ‘Potential to increase the use of parental leave by men
and women through pay benefits’, showed, among other things, that the vast majority
(67.6 %) of parents did not know about the existence of parental leave and that only 5 % of
parents had adequate knowledge of the provisions regarding parental leave. The study also
showed that the major source of information for those who knew about parental leave was
colleagues from work (55 %).'"’

197 The study was produced for internal use of the Ministry of Labour and Social Insurance. The full study will not
be published, only the main findings.
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CZECH REPUBLIC - Kristina Koldinskd
1. Existing legislation and case law

The existing legal measures guarantee mothers and fathers special protection of their labour
relationship until their child reaches the age of three.
Pregnancy and maternity related rights, especially the right not to be discriminated
against, are included in:
— Act No. 262/2006, the Labour Code;
— Act No. 198/2009 Coll., the Anti-Discrimination Act;
— Act No. 187/2006 Coll., on sickness insurance; and
— Act No. 117/1995 Coll., on state social support.

1.1. Employment

According to relevant provisions of the Labour Code (Act No. 262/2006 Coll.), pregnant
women are protected against being obliged to carry out work unsuitable for their condition. If
a pregnant woman’s job involves tasks that might endanger her pregnancy, according to
medical opinion, her employer must temporarily transfer her to more suitable work for an
equal wage. Similar rules apply to young mothers up to nine months after the birth and to
breastfeeding women. Pregnant women who do night work may request to be transferred to
day work and the employer must not refuse such request.

According to Section 242 of the Labour Code, an employer must grant a female
employee who is breastfeeding her child special breaks for breastfeeding. Breaks for
breastfeeding are included in the working hours and a compensatory wage or salary
equivalent to the amount of average earnings must be paid for such breaks.

If a pregnant woman or a parent looking after a child under the age of 15 requests that
his/her working hours be reduced, or some other suitable adjustment be made to the
prescribed weekly working time, the employer is obliged to comply with this request,
provided that he is not prevented from doing so for serious operational reasons — e.g. if it is
necessary to finalize a project with a fixed deadline and no other employee is able to do so.

According to Section 196 of the Labour Code, the employer must grant a male or female
employee parental leave if requested. Parental leave is granted to the mother of the child at
the end of her maternity leave (the general duration of maternity leave is 28 weeks; the period
can be extended up to 37 weeks if the woman gives birth to two or more children at the same
time) and to the father of the child from the day that the child is born, for the amount of time
applied for, until the child reaches the age of three. The parents of the child are entitled to take
maternity and parental leave concurrently.

No special paternity leave is foreseen as yet. Two years ago, the Ministry of Labour and
Social Affairs wanted to propose some changes to current legislation in order to enforce the
rights of parents. The proposals also included the idea of non-transferable paternity leave. The
whole package of planned changes did not progress any further, however, because the
political situation changed (the Government was newly constituted after the election in 2010)
and other priorities were set for the labour and social affairs area. Cuts in social expenditure
and pension reforms became such top priorities on the agenda, that almost nothing else
received any attention.

Pregnant women and parents looking after children under the age of three who are on
parental leave are protected against dismissal.

Czech law guarantees their return to the same job not only after maternity leave, but also
after parental leave, which may last until the child reaches the age of three. If the employee
returns to work later, i.e. after the parental leave finishes, he or she is only entitled not to be
dismissed and to be given work that is in accordance with the employment contract
(Section 53 of the Labour Code).

According to Section 197 of the Labour Code, the right to maternity and parental leave is
also accorded to a female or male employee if such employee has taken a child into their care,
substituting for parental care (foster care or adoption).
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Pregnant women and self-supporting mothers looking after children under the age of
three are also specially protected against dismissal. They may be dismissed only when their
employer terminates or relocates the enterprise, or if they commit serious breaches of
discipline, but for no other reason (Paragraphs 52 - 54 LC).

The Anti-Discrimination Act (Act No. 198/2009 Coll.) defines discrimination on the
grounds of pregnancy or maternity (Section 2 Paragraph 4 of Act No. 198/2009 Coll.) as
discrimination on the ground of sex. As in all other cases, it therefore distinguishes between
direct and indirect discrimination on the grounds of pregnancy or maternity, i.e. on the ground
of sex.

There is no case law of Czech courts. However, the equality body — the public defender
of rights — has published several cases that were referred to him. One of them was the case of
a woman, who addressed the Office of the public defender of rights with a complaint of
discrimination in the access to employment on the ground of parenthood and opinions. Two
potential employers refused to hire her, and she suggested that in the first case the reason was
the fact that she was a mother, and in the second case the fact that unlike the person in charge
of the hiring process she was in favour of alternative methods of childbearing. The public
defender of rights conducted an investigation and concluded that because of the lack of
evidence it was not possible to prove discrimination in this case.'®

In another case, the public defender of rights also decided negatively. It was the case of a
pregnant woman complaining of the fact that after she got pregnant and was temporarily
incapable of work due to her high-risk pregnancy, she was told she could not benefit from the
cultural and social needs fund to the full amount. The public defender of rights conducted an
investigation and concluded that this case cannot be considered discrimination on the ground
of sex (pregnancy), because the reduction of the benefit was rationalized with the legitimate
goal of fulfilling the cultural and social needs of all employees, the regular ones as well as
those engaged as replacement.'”

National legislation does not specifically refer to victimization in relation to
pregnancy/maternity/parental/paternity rights.

The aforementioned pregnancy and maternity (adoption/parental/paternity) rights apply
without any differences based on the type (state/private) or size of employer.

It could be said however that forms of discrimination on the grounds of pregnancy or
maternity (adoption, parental or paternity leave) vary according to the type (state/private) or
size of the employer. Discrimination on the aforementioned grounds probably occurs more
often in the private sector and at smaller or medium-sized employers. There are, however, no
studies or statistics to prove this.

1.2. Social security and pension rights
In the Czech system, care periods are counted as insured periods for the purposes of pension
rights.

The full period of maternity leave — 28 or 37 weeks — counts as an insured period.
All parental leave, which may last until the child reaches the age of four, is also included.
Moreover, the Czech Pension Insurance Act envisages that care periods until the child reaches
the age of four will be counted (Section 5 Paragraph 1(r) and Section 12 of the Pension
Insurance Act). As many more women take parental leave than men, it is often the mother
whose child-raising period is counted as an insurance period.

The aforementioned periods of bringing up children are taken into full account when
determining pension eligibility and also for amount calculation purposes.

The earnings base for these non-contribution periods is the amount that would apply if
the person earned the same average earnings as s/he earned during the years when s/he

1% The reaction of the public defender of rights No. 182/2011/DIS/JSK is available on http://www.ochrance.cz/
fileadmin/user_upload/DISKRIMINACE/Kauzy/prace/Neprijeti_do_zamestnani_v_souvislosti_s_rodicovstvi
m_a_jinym_svetonazorem_.pdf, accessed 20 August 2012.

199 The reaction of the public defender of rights No. 117/2010/DIS/JKV is available on http://www.ochrance.cz/

fileadmin/user_upload/DISKRIMINACE/Kauzy/prace/Neposkytnuti_prispevku_z_FKSP_tehotne zamestnank
yni_.pdf, accessed 20 August 2012.
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worked. Care periods are counted in the same manner as the full crediting of work periods for
the purposes of eligibility for a pension. Care credits are equally recognised for men and
women, although they are more often credited to women who still continue to be the main
carers.

There have also been automatic mechanisms of allocating care credits to women/mothers
as the main carers. This was recently abolished by the Constitutional Court.

On the other hand, it should be recalled that in a way the Czech basic pension system is
still based on the traditional one-caregiver model. The most obvious example of this is the
issue of pensionable age. In fact, as a ‘residue’ from communist times, there are advantages in
lowering the pensionable age of women who have raised two or more children. This is an
advantage only for women as men are not eligible, even if for example a man has looked after
his children for his whole life after his wife died or abandoned the family. There has been a
tentative attempt to abolish the relevant provision (Section 32 of the Pension Insurance Act).
The Constitutional Court, however, refused to abolish the provision, arguing that it should be
abolished in the next big pension reform."'® The European Court for Human Rights confirmed
this position.'"" This issue is discussed in the media from time to time, but there has not been
any serious social debate.

1.3. Self-employment

As regards conditions for establishing and continuing self-employed activity, there do not
seem to be any differences between men and women according to Czech law, nor as regards
pregnancy, maternity leave, breastfeeding, adoption leave, paternity leave or parental leave.

Self-employed persons merely have voluntary access to sickness insurance, but this is
totally gender neutral. In the system of sickness insurance (Act No. 187/2006 Coll.),
entitlement to the maternity allowance (according to the Czech law ‘financial aid in
maternity’) is conditional upon a certain period of insurance: 270 days of insurance in the last
two years before maternity leave — for self-employed persons at least 180 days must be
insured immediately before the maternity leave starts. This condition is gender neutral, as it is
also possible for the benefit to be claimed by the spouse of the mother of the child or the
father of the child, if there is a written agreement to that purpose between them. In such a
case, entitlement for the man starts six weeks after the birth of the child.

If the aforementioned conditions are fulfilled, maternity allowance may be provided for
28, or sometimes 37 weeks (when two or more children are born).

Helping spouses are covered by social security schemes — by sickness insurance and
pension insurance — if they have taxable income from self-employed activity. In such cases
both schemes are mandatory for such helping spouses and they derive individual rights from
these schemes. There are no specific benefits or conditions for helping spouses as regards
pregnancy and maternity.

1.4. Access to and the supply of goods and services
The Anti-Discrimination Act ensures the general right to equal treatment regarding access to
goods and services, including housing, if these are provided to the public.

There are specific laws regulating access to specific services, which also include an equal
treatment rule when accessing these services (for example legislation on consumer protection,
market inspection, access to information services, libraries and so on).

There are however no specific rules regarding pregnancy and maternity rights. There is
only a general prohibition of discrimination, which could be interpreted as covering
discrimination on the grounds of pregnancy/maternity. There have not, however, been any
cases that would require such an interpretation by the equality body or by courts.

110 pjUs 53/04; to be found in Czech on http://nalus.usoud.cz/, accessed 17 August 2012.

" Andrle v The Czech Republic, Application No. 6268/08, 17 February 2011. For detailed information and
commentary see K. Koldinska ‘Shouldn’t fathers raise their children?’ European Gender Equality Law Review
No. 2 (2011).
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National legislation is very modest in the field of access to goods and services, and
pregnancy/maternity discrimination in the area of media and advertisements and education is
not specifically covered.

However, national law has implemented the basics of Directive 2004/113/EEC. In
practice, the ban on discrimination is probably breached sometimes, but this is difficult to
prove, as no case law exists, since Czech pregnant women or breastfeeding mothers are not
keen to fight service providers before the courts.

2. Gaps in national law
2.1. Employment

Recruitment process:
Czech law does not lack effective protection against pregnancy discrimination in relation to
access to employment. As described above, there are many instruments to protect employees
against pregnancy/maternity discrimination. However, the written law is often not sufficiently
effective in practice.

There are many cases of discrimination against women during the recruitment process on
the basis of possible future pregnancy. Although it is prohibited by the Employment Act and
the Anti-Discrimination Act, it is quite frequent for employers, while recruiting, to ask young
female candidates about their future plans as regards marriage and having children. Men are
never asked similar questions.'"?

The problem is that women do not go to court, and even if they were to do so, there is a
strong possibility that they could lose their case due to a still very old-fashioned attitude of
many judges.

In short, if something is lacking in this regard, it is not in legislation, but rather in
awareness raising and the development of non-discriminatory attitudes throughout society.

Employment relations and conditions of employment
There are no gaps in national law with respect to the provision of adequate rights, at the
workplace, to protect women who are pregnant or on maternity leave.

Remuneration
There have been no cases that would identify existing gaps in the guarantee of equal access to
pay.

It is difficult to say whether periods of maternity leave are taken into consideration for
the purpose of occupational pensions, as this system as such does not yet exist in the Czech
Republic. Many employers provide bonuses to their employees, which seem to be similar to
occupational pensions, but there is no law on this issue yet. The so-called second pillar, which
was recently adopted under Act No. 426/2011 Coll., on pension savings, is not however an
occupational pension scheme, as the employer is neither obliged to contribute nor to establish
any pension or similar fund.'”” The law allows persons insured by the public pensions to opt
out from the obligatory public system with 3 % of their obligatory contributions to the
pension savings system. In this case, the person has to add a further 2 % from their own
money, so that the minimum contribution to the pension savings is 5 % of the relevant
person’s average salary. The system will be quite strictly controlled and for the pension
savings companies it will be possible to invest the money from the pension savings system
only in quite safe financial products.

"2 Case C-320/01 Wiebke Busch proti Klinikum Neustadt GmbH & Co. Betriebs-KG.[2003] ECR 1-02041.

'3 The idea is more about allowing part of the contributions made to the state pension system to be taken from the
state system and transferred to private pension funds that could be invested in capital markets. In such a way,
private pension companies have the possibility to use part of the public pension contributions and invest them
in the private sector under certain limitation rules.
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Termination of the employment contract

Pregnant women or mothers are sometimes ‘forced’ out of their employment, but there is
almost no evidence of such behaviour on the part of the employers, and almost no case law in
this regard, although such behaviour is strictly prohibited by national law (see above,
regarding protection against dismissal).

At the same time, it is a quite frequent practice for fixed-term contracts not to be renewed
for reasons connected to pregnancy, maternity, or parental leave. It is however very difficult
to prove that a contract was not renewed because of pregnancy or maternity and not for other
reasons.

Involvement of fathers

As explained above, under Czech law fathers may be allowed parental leave, parental benefit
and under certain conditions also maternity benefit. Although the situation has been
improving recently, there are still few fathers who make use of the aforementioned rights.
One of the main reasons is the economy of the family. As the gender pay gap is quite high in
the Czech Republic (more than 25 %), it is normally the woman who takes the maternity
leave, and then also the parental leave, in order to keep the higher income in the family.
According to statistics, parental benefits are claimed by more than 95 % of women.

As a consequence, employers are not used to fathers taking parental leave. The personnel
department will often be confused if a father declares that he wishes to take parental leave.
Sometimes such an employee may consequently be considered less committed to the job. In
fact, many fathers take at least a good part of their annual leave immediately after childbirth
in order to stay at home with the family and help the mother. After a few weeks (usually a
maximum of two to three)), they return to work.

So far there has not been any case law regarding parental leave involving a father, to the
knowledge of the author of this report.

2.2. Self-employment

To the best of the knowledge of the author of this report, there has been no research or
concrete examples showing discrimination against pregnant self-employed workers or self-
employed workers who have recently given birth.

As explained above, female self-employed workers and female assisting spouses or life
partners are able to access maternity allowance, which can be provided for 28 or 37 weeks.
There are no specific difficulties for such women to be granted maternity benefits. Male self-
employed workers and male assisting spouses or life partners are able to access parental
allowance provided under the system of state social support (Act No. 117/1995 Coll.) on the
same conditions as any other person.

2.3. Access to and the supply of goods and services

A recent practical experience of the author of this report demonstrated that in the field of air
transport it is normal to ask for medical confirmation that a woman pregnant for more than 30
weeks is ‘fit to fly’. Some companies refuse to allow such women on board, if they do not
present a similar document.

Also, access to some restaurants or cafés with very small children is sometimes not very
easy. Many restaurants still do not have any non-smoking areas or do not provide special
chairs for feeding young infants.

As regards access to some other services, there is no information about possible
restrictions for pregnant women. However, this does not exclude the strong possibility that a
service provider would prevent pregnant women from entering e.g. a sauna, aerobics classes,
or rides at an attraction park, on the grounds of health and safety.

As regards access to medical care for pregnant women and new mothers, there has been a
recent case before the Constitutional Court''* initiated by a woman who wanted to deliver her
baby at home. She did not feel free to do so as she was not provided the necessary assistance,

14 PLUS 26/11 of 28 February 2012.
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and the public authorities and also national legislation, according to her, discourage women
from giving birth at home.'" Her arguments were based inter alia on ECHR case Ternovszky
v Hungary,'"'® where the ECHR accorded this right to a woman in a similar situation.
Moreover, she argued, there are also several CEDAW reports noting that women in the Czech
Republic experience many obstacles when they decide to give birth at home.

The Constitutional Court did not find itself competent to decide on the case in the
material part (due to the principle of subsidiarity — the applicant did not appeal to the regional
court and went directly to the Constitutional Court), but strongly recommended to all public
authorities, including Parliament and the Government, to reflect seriously on the problem and
to start a serious debate on possible amendments to Czech legislation. In the meantime, the
applicant has submitted an application to the ECHR.

To the knowledge of the author of this report, no cases of discrimination against pregnant
women in the insurance sector have been made public. In the area of access to mortgages or
loans, it sometimes occurs that the income of a pregnant woman is only considered up to the
future parental allowance, which is not very high and will last a maximum of four years,
whereas a mortgage is taken out for 20-30 years. Such behaviour of banks reduces the
eligibility of pregnant women for mortgages or long-term loans.

2.4. Additional information
There is no additional information to report.

3. Involvement of other parties

Social partners pay more attention to families with children in general, than to pregnant
women/young mothers. Some of the major employers provide their employees with services
for children (e.g. kindergarten), flexible working hours and benefits for family holidays with
children.

The national equality body as well as NGOs are not very active in this area, as they focus
on more general discrimination issues.

There is no particular good/or bad practice which could be of relevance in the area of
discrimination on the grounds of pregnancy/maternity/parental leave.

4. Enforcement and effectiveness

4.1. General
In the Czech Republic it is often claimed by employers that pregnancy and maternity rights
for women in the labour market lead to lower numbers of women in employment. This is
partly true, as it is mostly women who stay at home with children for quite a long time. There
are still many women who decide to take care of their child for three years and then often
have a second child. It is therefore no exception (especially in areas with a higher
unemployment rate) for women at their peak productive age (because it coincides with the
fertility age) to be away from the labour market for some 6-8 years.

Unfortunately, there have as yet been no studies to analyse this phenomenon in depth and
propose solutions to this far from positive situation.

4.2. Legal redress

As explained above, there are general difficulties linked to enforcing rights regarding equal
treatment, including pregnancy, maternity, adoption, parental or paternity leave. However,
this is due to the general attitude in society more than to bad legislation. Still, there are no
provisions in national legislation that would provide hands-on support, financial support
and/or advice for individuals who want to enforce their pregnancy, maternity, adoption,
parental or paternity rights.

5 This case was reported in Newsflash 2-2012.
"8 Ternovszky vHungary, Application no. 67545/09, 14 December 2010.
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There are no studies that address the difficulties involved in gaining access to legal
redress concerning rights regarding pregnancy, maternity, adoption, parental or paternity
leave. Nor can it be argued that since the Recast Directive was implemented there has been
any increase in national case law regarding pregnancy, maternity, adoption, parental or
paternity rights initiated by associations, organizations or other legal entities.

At the same time, it can generally be argued that remedies or compensation in equality
cases (if any) do not dissuade transgressors and do not adequately compensate victims of
violations of pregnancy, maternity, adoption, parental or paternity rights. The remedies in this
area (if any) are normally provided at the level of some hundreds of Euros (some tens of
thousands of CZK).

4.3. Access to information

In the Czech Republic, access to information specializing in pregnancy, maternity, paternity,

adoption and parental leave is unfortunately almost non-existent.

From time to time, surveys on discrimination in the labour market are published. A recent
survey produced by the STEM agency''” states that 75 % of the population consider disability
to be the most frequent discriminatory ground in the labour market, while 73 % consider it to
be pregnancy, and 64 % race or ethnic origin.

There are a few studies on the status and situation of families with children in connection
with the situation in the labour market, but no study focusing on pregnant women or young
mothers. Of these studies, the following can be briefly cited:

— V. Kucharova, S. Ettlerova, O. NeSporova, K. Svobodova Zaméstnaini a péce o malé déti z
perspektivy rodicii a zaméstnavatelii (Employment and childcare from parents’ and
employers’ perspectives) Praha, VUPSV 2006'"* — a research report that describes the
results of three surveys focusing both on finding ways in which parents are able to
reconcile childcare with their careers, and on the limitations concerning and discrimination
against the parents of small children in the labour market. Views of both mothers and
employers were observed. The main focus is on formal measures that should enable
parents to fulfil the duties of parenthood at the same time as their need to succeed in the
labour market.

— Z. Haberlova & V. Kyzlikova Rodinné potieby zaméstnancu (Family needs of employees)
Praha, VUPSV 2009'" — a study that describes the main features of opinions and attitudes
of representatives of firms and organizations concerning the conflicting relations between
the family and employment as well as the role of employers in creating conditions for the
alleviation of this conflict. When analyzing particular spheres, differences in employers’
approaches were found, e.g. between firms of different sizes, with different qualification
structures of their staff and between private and public sector firms. An expected influence
of the share of women among employees was proven, too, divided by economic sector and
branch.

— S. Hohne, V. Kuchatova, K. Svobodova, A. Stastna, L. Zatkova Rodina a zaméstndni s
ohledem na rodinny cyklus (Family and employment with respect to the family cycle)
Praha, VUPSV 2010'* — a monograph that presents the results of a series of empirical
surveys focusing on the specific stages of the life cycle. The aim is to identify individual
requirements and the chances of balancing three spheres — family, employment and
education — within families and family relationships. Special attention is paid to the issue
of time management of family life and employment.

If there are any information campaigns, they address discrimination and equal treatment as a
general topic. No information campaigns have focused on pregnancy or maternity — with the

7" Available on http://www.stem.cz/clanek/2513, accessed 17 August 2012.

118 Available in Czech on http://praha.vupsv.cz/Fulltext/vz_195.pdf, accessed 17 September 2012.
119 Available in Czech on http://praha.vupsv.cz/Fulltext/vz_304.pdf, accessed 17 September 2012.
120 Available in Czech on http://praha.vupsv.cz/Fulltext/vz_310.pdf, accessed 17 September 2012.
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exception of a few billboards focusing on parental leave, arguing that taking parental leave as
a father is a normal step.

Unfortunately, there are no relevant studies on discrimination against pregnant women or
women who have recently become mothers that would evidence their disadvantaged role, or
the disadvantaged role of some groups of women.

DENMARK - Ruth Nielsen
1. Existing legislation and case law

In Denmark, statutory provisions on discrimination related to pregnancy and maternity,
maternity leave, parental leave, adoption leave and paternity leave are mainly found in the
Equal Treatment Act, which contains a ban on discrimination on grounds related to pregnancy
and maternity, maternity leave, parental leave, adoption leave and paternity leave, and in the
Maternity, Paternity and Parental Leave and Benefit Act (Barselloven in Danish) which
entered into force on 3 July 2006. In addition, the force majeure clause in the Parental Leave
Directive (96/34/EC) has been implemented in the Act on Employees’ Rights to Leave for
Special Family-Related Reasons, which entered into force on 1 April 2006.

1.1. Employment

The Equal Treatment Act “° contains a ban on discrimination on grounds of sex. This includes
discrimination related to pregnancy and maternity, maternity leave, parental leave, adoption
leave and paternity leave either as direct or indirect sex discrimination.

Before the adoption of the Equal Treatment Act in 1978, which implemented the Equal
Treatment Directive (76/207/EEC), it was both lawful under Danish law and common
practice for employers to dismiss or otherwise treat women unfavourably on grounds of
pregnancy. The adoption of the Equal Treatment Act vastly improved the protection of
pregnant women.

The Pregnancy Directive (92/85/EEC) was implemented in 1994 by an amendment of the
Equal Treatment Act. The provision in Article 2(7) of Directive 2002/73/EC, stating that less
favourable treatment of a woman related to pregnancy or maternity leave (within the meaning
of Directive 92/85/EEC) shall constitute discrimination within the meaning of the Directive,
was implemented in the Danish Equal Treatment Act in 2005 by a provision stating that direct
discrimination on grounds of sex shall be considered to have occurred in all cases of negative
treatment taking place in connection with pregnancy and during the maternity leave taken by
the woman during the 14 weeks after confinement.

In Section 9 of the Equal Treatment Act, there is a prohibition against the dismissal of a
person because he or she has claimed or exercised his or her right to absence on ground of
maternity, paternity or parenthood. By 3 July 2006, the rules delimiting the rights to leave on
these grounds had been incorporated in the Maternity, Paternity and Parental Leave and
Benefit Act, see below, and the Equal Treatment Act was amended, so that there is now a
reference to the new Maternity, Paternity and Parental Leave and Benefit Act in the Equal
Treatment Act.

Until 2006, Denmark had only implemented the force majeure clause in Directive
96/34/EC on parental leave in a number of collective agreements allowing parents to stay
home on the first day of a child's illness. The Act on Employees’ Rights to Leave for Special
Family-Related Reasons was adopted to remedy this and entered into force on 1 April 2006.

Parents are only entitled to wages during absences related to pregnancy and parenthood if
such a right follows from a collective agreement or an individual employment contract.

121

121" Consolidation Act no. 645 of 8 June 2011 on Equal Treatment between Men and Women.
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1.2. Social security and pension rights

The Maternity, Paternity and Parental Leave and Benefit Act (Barselloven in Danish)
provides for two kinds of rights for parents: right to absence from work and right to maternity,
paternity or parental benefit from public funds.

As mentioned above, parents are only entitled to wages during absences related to
pregnancy and parenthood if such a right follows from a collective agreement or an individual
employment contract. Wages usually include contributions to a pension fund. If the parent is
only entitled to the benefit and not to wages he/she will not earn pension rights during
absences related to pregnancy.

In 2006, the rules on the right to absence from work on grounds of maternity, paternity
and parenthood were moved from the Equal Treatment Act to the new Maternity, Paternity
and Parental Leave and Benefit Act. The substantive content of the rules on maternity,
paternity and parental leave and benefit has not been changed. Under the present rules,
parents are, between them, entitled to 52 weeks of parental leave on full benefit, which for
most workers is considerably lower than full pay. The 52 weeks of parental leave are
composed firstly of maternity leave, to commence four weeks before the expected
confinement and lasting until 14 weeks after the birth of the child, secondly of paternity leave
for two weeks, and thirdly by parental leave benefit for 32 weeks. Maternity leave can only be
taken by the mother. In the maternity leave period, the father is entitled to two weeks’
paternity leave.

After the 14 weeks after the birth of the child have elapsed, the parents are entitled to 32
weeks of parental leave benefit, which they can share as they please. They are each entitled to
absence from work 32 weeks but they will only receive benefit for a period of 32 weeks.
There are possibilities of extending the parental leave period by accepting a reduced benefit
and also possibilities of postponing the leave period until later.

Pregnancy/maternity/paternity related benefits from public funds are equal to the benefits
for unemployed or sick persons.

Childcare facilities are mainly tax-financed in Denmark. Public childcare is a public
service of general economic interest financed primarily via taxes. Most Danish children of
pre-school age attend public childcare facilities. There is no legislation specifically related to
the labour market providing for support for childcare facilities.

122

1.3. Self-employment

Self-employed persons are protected against sex discrimination in Section 5 of the Equal
Treatment Act and entitled to pregnancy-related benefits under the Maternity, Paternity and
Parental Leave and Benefit Act (Barselloven).

1.4. Access to and the supply of goods and services

Directive 2004/113/EC has mainly been implemented in the Equality Act'™ which as the
main rule prohibits sex discrimination in access to and supply of goods and services. Article 5
in Directive 2004/113/EC has been implemented in the Act on Equal Treatment between Men
and Women in connection with insurance, pension and similar financial services as amended
in 2009."** This Act has not yet been adapted to the judgment of the CJEU in Test-Achats.

123

2. Gaps in national law

2.1. Employment

There are — of course — different political views on what the rules ought to be. In practice
mothers use the parental leave more than fathers. Some argue that legislation ought to force
parents to share the parental leave more equally.

122 Consolidation Act no. 1084 of 13 November 2009 on Maternity, Paternity and Parental Leave and Benefit.
2 Consolidation Act no. 1095 of 19 September 2007 on Equality between Men and Women.
124 By Act no. 133 of 24 February 2009.
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As stated below (in 3.) there is no right to full wages unless it follows from a collective or
individual agreement. In practice most workers/employees in Denmark are covered by
collective agreements between employers and trade unions which give them a right to full or
partial wages during the whole or part of the period of pregnancy, maternity, paternity or
parental leave.

As a result, pregnancy etc. may be costly for an employer. In recent years, efforts have
been made to render it cost-neutral for employers by obliging all employers to contribute to
covering the costs of pregnancy, maternity, paternity and parental leave. In the spring of 2004,
the Confederation of Danish Trade Unions (Danish LO) and the Confederation of Danish
Employers’ Organisations (DA) concluded a collective agreement on reimbursement, up to a
certain maximum, of all pregnancy etc. payments made by employers who are members of a
DA organisation. Through legislation, this solution was extended to include the whole private
sector: the Act on Reimbursement of Pregnancy Payments in the Private Sector
(Barselsudligningsloven) came into force on 1 October 2006.'*

The new Act requires all employers in the private sector who are not under a similar duty
by collective agreement to pay contributions to a pregnancy fund. When they do make
pregnancy-related payments to their staff, they can claim reimbursement from the fund.

Over the years, there has been a trend to strengthen the protection of both women and
men as regards pregnancy, maternity and paternity. In my view, it is very important for the
effectiveness of these rules that pregnancy etc. is as cost-neutral as possible for the individual
employer. The above initiatives concerning reimbursement of payments by employers are
limited to a maximum which is still considerably lower than full pay for women and men with
higher than average wages.

2.2. Self-employment
Directive 2010/41/EU has not yet been implemented in Danish law.

2.3. Access to and the supply of goods and services
As mentioned above, Danish law has not yet been adapted to the judgment in Test-Achats.

2.4. Additional information
There is no additional information to report.

3. Involvement of other parties

As mentioned above, the Maternity, Paternity and Parental Leave and Benefit Act only
provides for benefits that for most workers amount to considerably less than full pay. There is
no right to full wages unless it follows from a collective or individual agreement. In practice
most workers/employees in Denmark are covered by collective agreements between
employers and trade unions which give them a right to full or partial wages during the whole
or part of the period of pregnancy, maternity, paternity or parental leave.

4. Enforcement and effectiveness

4.1. General

In Denmark, the majority of cases related to equal treatment are about pregnancy, maternity,
paternity and parental leave. During the 1990s, a rule was developed in case law concerning
the reversal of the burden of proof in cases of dismissal during pregnancy, maternity/paternity
or parental leave. When the Burden of Proof Directive was implemented, two provisions were
inserted into Section 16(4) and Section 16(a) of the Equal Treatment Act. Under Section
16(4), which is usually considered a codification of the rule on the reversal of the burden of
proof in pregnancy dismissal cases, established in Danish case law, the employer must prove
that a dismissal is not due to pregnancy or related grounds if the dismissal takes place during

125 Act no. 417 of 8 May 2006.
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pregnancy, maternity or parental leave. This provision probably goes beyond what is required
by EU law.

In other discrimination cases, e.g. discrimination at the recruitment stage, Section 16(a)
provides for a sharing of the burden of proof in accordance with the requirements of EU law.

4.2. Legal redress

Danish questions to the ECJ under Article 267 TFEU have concerned pregnancy-related
issues in a number of cases.'*® The TeleDanmark case ended with a judgment of the Danish
Supreme Court, delivered on 13 August 2002.'"”” The case concerned Ms Brandt-Nielsen,
who, while she was pregnant, entered into a six-month employment contract (from 1 July
1995 to 31 December 1995) in June 1995. In August 1995, she informed her employer,
TeleDanmark, that she was pregnant and that her confinement was expected on 6 November.
Shortly afterwards, on 23 August 1995, she was dismissed with effect from 30 September, i.e.
with the notice she was entitled to under the Danish Salaried Employees Act, on the grounds
that she had not informed TeleDanmark that she was pregnant when she was recruited. The
relevant trade union, HK, acting on behalf of Ms Brandt-Nielsen, brought proceedings against
TeleDanmark before the District Court, Arhus, for compensation, on the grounds that her
dismissal by TeleDanmark was contrary to the Equal Treatment Act. The District Court,
Arhus, ruled in favour of the employer. On appeal, the Vestre Landsret (Western Regional
High Court), ruled in favour of Ms Brandt-Nielsen by two votes to one and awarded her a
compensation of three months’ pay on the grounds that it was not disputed that the dismissal
was linked to her pregnancy. TeleDanmark appealed to the Hgjesteret (Supreme Court) which
stayed proceedings and referred preliminary questions to the ECJ as to whether Article 5(1) of
the Equal Treatment Directive and/or Article 10 of the Pregnancy Directive, or other
provisions in those two Directives or elsewhere in Community law, precluded a worker from
being dismissed on the grounds of pregnancy in a case such as that of Ms Brandt-Nielsen. In
this case, the ECJ held that Article 5(1) of the Equal Treatment Directive and/or Article 10 of
the Pregnancy Directive are to be interpreted as precluding a worker from being dismissed on
grounds of pregnancy from a job to which she was recruited for a fixed period, even if the
employee failed to inform the employer of her pregnancy despite being aware of this when
the contract of employment was concluded, and even if she was unable to work during a
substantial part of the term of that contract due to her pregnancy.

The Danish Supreme Court raised the compensation up to six months’ pay, which has
since been used in practice as the minimum compensation for dismissal on grounds of
pregnancy.

The typical remedy in discrimination cases is compensation. When a woman is dismissed
on grounds of pregnancy, maternity or parental leave, a compensation of six months’ pay has
become the minimum compensation since the TeleDanmark case (see above). The typical
level of compensation for dismissal on grounds of pregnancy is nine months’ pay.

In a case concerning a man who was dismissed on grounds of paternity or parental
leave'®® the court awarded six months’ pay in compensation.

4.3. Access to information
There are no special rules on access to information.

126 Case 179/88 Handels-og Kontorfunktioncerernes Forbund i Danmark acting for Birte Vibeke Hertz v Dansk

Arbejdsgiverforening acting for Aldi Marked K/S [1990] ECR 1-3979 (pregnancy-related illness),
Case C-400/95 Handels- og Kontorfunktioncerernes Forbund i Danmark acting for Helle Elisabeth Larsson v
Dansk Handel & Service acting for Fotex Supermarked A/S [1997] ECR 1-2757 (pregnancy-related illness),
Case C-66/96 Handels-og Kontorfunktioncerernes Forbund i Danmark acting for Berit Hoj Pedersen v
Fellesforeningen for Danmarks Brugsforeninger acting for Kvickly Skive et al [1998] ECR 1-7327 (pregnancy-
related illness and other matters), Case C-109/2000 TeleDanmark A/S v Marianne Brandt-Nielsen [2001] ECR
1-6993 (pregnant women on fixed-term contracts).

127 U 2002, 2435.

¥ U 2005.2269.
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ESTONIA - Anu Laas
1. Existing legislation and case law

1.1. Employment

Regulations regarding employment and labour issues are set out in the Estonian Employment
Contracts Act (ECA)."” Work relations are also dealt with in the Law of Obligations Act
(LOA)," the Individual Labour Dispute Resolution Act (ILDRA),"" and the Occupational
Health and Safety Act (OHSA)."**

Estonia implemented a new ECA in 2009. Since 2009 several amendments have been
made to the ECA and related national legislation due to the need to transpose EU directives.
The ECA stipulates the general principle of equal treatment applicable in employment
relationships. Article 3 of the ECA requires that employers should ensure the protection of
employees against discrimination, follow the principle of equal treatment and promote
equality in accordance with the Equal Treatment Act (ETA) and Gender Equality Act
(GEA).'” The GEA was adopted in 2004 and has seen several amendments in recent years.
The ETA entered into force on 1 January 2009.

National legislation provides a general prohibition on pregnancy and maternity
discrimination. All forms of discrimination, including harassment, are prohibited.
Discrimination is regulated in the Equal Treatment Act (ETA) and Gender Equality Act
(GEA). Article 3(1)3) of the GEA states that direct discrimination based on sex also means
less favourable treatment of a person in connection with pregnancy, childbirth, parenting and
performance of family obligations. This means, that the GEA applies not only to mothers, but
also to fathers and adoptive parents with parental and family obligations. The GEA protects a
woman from direct discrimination because she is breastfeeding or is suffering pregnancy-
related health problems or illness.

The ETA refers directly to prohibition of discrimination on grounds of nationality (ethnic
origin), race, colour, religion or other beliefs, age, disability or sexual orientation."** The ETA
prohibits discrimination of other people with family obligations, specific social status and
employees’ representation duties not mentioned in the Act in relation to access to
employment, education, training, health and welfare services, supply of public goods and
services, as well as upon promotion and recruitment.

An employer may not terminate an employment contract due to the fact that an employee
is pregnant or that the employee has the right to pregnancy or maternity leave. The Health
Insurance Act (HIA) ensures insurance coverage for pregnant women whose pregnancy has
been established by a physician."”> Employers are obliged to provide pregnant employees
with time off to undergo pre-natal medical examinations, which should take place at a time
indicated by the physician’s and should be counted as working time. For pregnant or
breastfeeding women, the employer must ensure, if necessary, changes in working conditions,
shortened workdays, suitable breaks, transfer to daytime work and changes in job duties
corresponding to the state of health of the pregnant or breastfeeding employee. The employee
should submit to the employer a certificate from a doctor or midwife indicating the
restrictions on work due to her state of health and, where possible, proposals regarding duties
and working conditions corresponding to her state of health.

The duration of maternity leave is 140 days, and the woman has the right to commence
pregnancy and maternity leave up to 70 days before the estimated date of delivery. If the
pregnancy leave is taken 30-70 days before the childbirth, 70 days will be paid. A pregnant
woman may work until the end of her pregnancy, but for a leave shorter than 30 days she will

12 Employment Contracts Act (ECA), RT 12009, 5, 35.

130 L aw of Obligations Act (LOA), RT 12001, 81, 487; 08.07.2011, 21.

B! ndividual Labour Dispute Resolution Act (ILDRA), RT I 1996, 3, 57.

132 Occupational Health and Safety Act (OHSA), RT 11999, 60, 616.

133 Equal Treatment Act (ETA), RT 12008, 56, 315; Gender Equality Act (GEA), RT 12004, 27, 181.
134 Article 1(1) ETA.

135 Health Insurance Act, RT 12002, 62, 377.
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be paid only for a certain number of days, not for 70 days. If she has not used her right to the
pregnancy leave, she loses her right to compensation. A father has the right to receive a total
of ten working days of paternity leave during the two months before the estimated date of
birth determined by a doctor or midwife and during the two months after the birth of the child.

Immediately before and after pregnancy and maternity leave or immediately after
parental leave women have the right to demand annual holiday at a suitable time. Men have
the same right immediately after parental leave or during the pregnancy and maternity leave
of the mother of their child.

Estonia has progressive childcare leave and a mother or father has the right to childcare
leave until his or her child reaches the age of three. An employee has the right to
compensation for the period of childcare leave in accordance with the Parental Benefit Act
(PBA), and to a childcare allowance in accordance with the State Family Benefits Act
(SFBA)."®

Estonian law lacks any provisions regarding less favourable treatment due to a person’s
assertion of legal rights in line with equality legislation.

1.2. Social security and pension rights

The Act on Amendments to the Funded Pensions Act and the State Pension Insurance Act and
Other Associated Acts was passed in June 2012 and the Act enters into force on 1 January
2013. Clauses 2 5) and 10) enter into force on 1 January 2015. The wider aim of the
amendments is to support a birth-rate increase by implementing the parental pension. The Act
provides for the creation of a supplementary funded pension contribution related to raising a
child and the payment of a pension supplement on the basis of the provisions of the State
Pension Insurance Act with the aim of compensating for the potential reduction of pension of
the parent in the future as a result of raising a child. According to the Act, the State will pay 4
% of the national average remuneration subject to social taxes to the second-pillar pension of
the parent to one parent of any child born on 1 January 2013 or later for raising the child, until
the child reaches the age of three.

The State will also pay a pension supplement in the amount of the value of two years of
pensionable service to one parent of any child born in the period of 1 January 1991 to
31 December 2012 with a view to ensuring solidarity between generations, and, as of
1 January 2015, an additional pension supplement in the amount of the value of one year of
pensionable service to one parent of any child born before 1 January 2013.

In contrast, the law allows three years of job-protected childcare leave and the second
half of this leave is not paid. A social contribution in this period is paid by the State on a
minimum salary level and this is much less than one pensionable year. Two years of
pensionable years do not compensate for the legally accepted childcare leave period for one
parent.

1.3. Self-employment

Transposition of requirements of the new Self-Employment Directive took place in June 2012
and amendments to the Social Tax Act (STA) and other related acts entered into force in
August 2012."" The Act ensures equal treatment of female and male self-employed workers
and an opportunity for equal social protection of spouses participating in the activities of their
business (Article 6'). An opportunity for equal social protection is granted without an
obligation to enter into a formal contract of employment and a self-employed worker is given
the right to reduce his or her business income by the amount of social taxes paid for the
spouse participating in the activities of the enterprise.

Self-employed workers should pay social taxes for her or his spouse assisting in their
family business and the starting and ending of this ‘assistance’ equalled to work is
documented by the tax authorities, where self-employed persons should submit their
applications. Previously the only possibility to provide the spouse assisting in the family

136 parental Benefit Act (PBA), RT1 12003, 82, 549; State Family Benefits Act (SFBA), RT1 12001, 95, 587.
37 Social Tax Act. RT I, 02.07.2012, 8.
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business was to conclude a formal employment contract with her/him and to pay social
security contributions for her/him.

1.4. Access to and the supply of goods and services

All pregnant women are entitled to health insurance from the 12th week of pregnancy. In
addition, a pregnant woman is entitled to a dental care refund. A pregnant woman is entitled
to healthcare without having to pay social taxes from the moment pregnancy is medically
determined.

2. Gaps in national law
2.1. Employment

Termination of the employment contract

There are some hidden problems with the termination of employment contracts of pregnant
employees or with the right to pregnancy and maternity leave and employees who perform
important family obligations. The number of individual labour dispute cases following
termination of employment contract of pregnant employees or of persons with a right to
maternity leave and care obligations has declined in recent years."*® This decline has not been
analysed, but several reasons could be found: Firstly, the total number of individual labour
dispute cases has declined. According to a statement of the Labour Inspectorate, the number
of labour disputes declined in 2011 due to economic growth: last year even 24 % fewer
applications were submitted to Labour Dispute Committees than the year before.'* Secondly,
the new version of the ECA provides weaker protection to this vulnerable group of employees
compared with the older version of the ECA.'* Termination of employment contract cannot
be excluded and pregnant women or mothers might be ‘forced’ out of their employment. An
employer is allowed to cancel employment contracts with pregnant women and mothers of
minors upon cessation of the activities of the employer or declaration of the employer’s
bankruptcy if the activities of the employer cease or upon termination of bankruptcy
proceedings, without declaring bankruptcy, by abatement. The employer should be ready to
argue the reasons of cancellation, and cancellation due to the employee’s pregnancy or
employee’s family obligations is prohibited. Employers should participate in labour dispute
cases and a court or labour dispute committee has the right to decide on cancellations of
employment contracts. Thirdly, in employment contract termination procedures employees’
rights may not be violated and filing a labour dispute case is avoided. Fourthly, during the
economic recession years employers optimised their number of employees and termination of
employment contracts has taken place before.

Under Estonian law, members of management boards of organisations are excluded from
the scope of the ECA and are not protected against dismissal. They can be dismissed from
their positions without any grounds being specified. Whether they have the right to prior
notice or severance pay depends solely on the service agreements concluded between them
and the organisation concerned.

Remuneration

The Gender Equality and Equal Treatment Commissioner has investigated a specific
discrimination case of AS G4S, the Estonian branch of a multinational company. It
investigated whether the company had discriminated against an employee who wanted to
continue her work after her childcare leave. The company wanted to keep her salary ‘frozen’
at the level that was paid some years before, when the employee had left for maternity and

138 Statistical data from the Labour Inspectorate show that the number of individual labour dispute cases was 53 in
2008, 21 in 2009 and only 5 in 2011.

139 E. Kivimaa The number of labour disputes decreased due to economic success last year, homepage of the
Labour Inspectorate 2012: http://www.ti.ee/index.php?article id=2071&page=1526&action=article&,
accessed 19 August 2012.

140" The Employment Contracts Act entered into force on 1 January 2009.
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childcare leave. As salaries increased during these three years, the employee felt
discriminated against on grounds of childcare leave and family obligations. Other employees
in the same position were paid higher salaries. The employee submitted an application to the
Gender Equality and Equal Treatment Commissioner for an opinion. The Commissioner
asked the company to explain the case, but this explanation seemed unreasonable to the
Commissioner, following which the Commissioner found discrimination and violation of the
equal treatment principle.'*'

Childcare leave and working conditions

A mother or father has the right to childcare leave until his or her child reaches the age of
three. Childcare leave may be used by one person at a time, despite the fact that there may be
two or more children under three. However, both parents can use childcare leave several times
a year. It is presumed that an employee notifies the employer of his/her intention to take
childcare leave or interrupt childcare leave 14 calendar days in advance, unless parties have
agreed otherwise. In contrast, it should also be taken into account that an employee with
parental obligations has the right to childcare leave without pay of up to ten working days
every calendar year, if the child is under 14 or, for a disabled child, under 18.

A mother or father of a disabled child has the right to childcare leave of one working day
per month until the child reaches the age of 18, which is remunerated on the basis of the
average wages, but the claim for childcare leave expires after the end of the calendar year in
which the claim became collectible.

Since 2009 only a mother breastfeeding a child younger than 18 months can use breaks
for feeding the child. Only breaks for breastfeeding are applicable (30 minutes every 3 hours).
This is unequal treatment of fathers and step-parents, who might need to feed the baby.

Involvement of fathers

In addition to the job-protected childcare leave of three years, fathers have the right to a total
of ten working days of paternity leave in the two months prior to the expected due date as
determined by a doctor or midwife and the two months after the birth of the child. On average
only one out of ten fathers use this unpaid paternity leave. The law has now been amended so
that from 1 January 2013 these ten days will be paid leave.

In 2007 it was analysed why the majority of men do not use paternity leave.'** One of the
reasons was found to be social pressure and support of men’s main breadwinner’s position.
Men were not ready to accept a weaker economic position compared with their spouses. In
2007 a father, who wanted to stay on parental leave and leave his position of head of
municipality for three years, received a vote of no confidence by the municipal council and
this case received media attention for several months. These matters were also discussed in
the Riigikogu sittings.'* This case demonstrated public understanding of the incompatibility
of father’s and civil servant’s roles. In this case, the father lost his job and he was not
prepared to go to court. Avoiding going to court for employment relations may be caused by a
lack of legal literacy, time-consuming procedures, poor case law, and low enthusiasm for
fighting for one’s own rights.

After the adoption of the ETA and amendments in Estonian equality legislation, cases
such as those described above are things of the past.

141" Gender Equality and Equal Treatment Commissioner, Opinion No. 19 (in Estonian), 13 February 2012,

www.svv.ee, accessed 24 March 2012.

L. Jarviste (ed.) ‘Isad ja lapsehoolduspuhkus Eestis (Fathers and childcare leave in Estonia)’,
Sotsiaalministeeriumi toimetised 9/2007, Tallinn, 2007, pp. 1-20, http:/www.sm.ee/fileadmin/meedia/
Dokumendid/V2ljaanded/Publikatsioonid/2007/9_2007_isad ja_lapsehoolduspuhkus.pdf, accessed 16 October 2012.
Shorthand report from the parliamentary debate held on 10 December 2007, http://www.riigikogu.ee/?

op=steno& stcommand=stenogramm&pkpkaupa=1&date=1197291898 &paevakord=1249#pk1249 (in
Estonian), accessed 12 August 2012.
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The number of fathers who use childcare leave has slowly increased. About 8 % of the

parents who took childcare leave in 2009 were fathers. Marre Karu has studied parental leave
and changes towards the dual earner/dual carer family model in Estonia.'**
Kutsar and Tarum have studied the current vision and resources for the development of
inclusive national family policies and found that any vision is lacking and resources are
scarce.'” They analysed data from different sources and also parliamentary debates, finding
that the role of fathers was not valued in these debates.

Payments for childbirth and parental benefits

In addition to universal child-support measures, local governments have the right to introduce
local childcare and parental allowances. Local governments offer services and also make
efforts to ensure that persons living in their territory register themselves as residents. On 8§
March 2011, the Constitutional Review Chamber of the Supreme Court found that the
arrangements for payment of childbirth allowance in Tallinn are constitutional. The
application for a constitutional review was filed by the Chancellor of Justice on 28 October
2010, asking to review the Tallinn City Council regulation regarding procedures for payment
of social benefits not depending on family income, which stipulates inter alia the conditions
and procedure for receiving childbirth allowance. The judgment of the Supreme Court of
Estonia stated: ‘Although the local government has an obligation to consider the equal
treatment requirement provided by the Article 12 of the Constitution, the local government
has m(l)fée freedom in decision making if support or services for needy persons are not at
issue.’

The Constitutional Review Chamber and the general assembly of the Supreme Court
analysed the procedure of the calculation of the amount of parental benefits regulated in
Article 3 of the Parental Benefit Act and verified the conformity of the Act with the
Constitution based on the Tallinn Administrative Court’s judgment. The Chamber did not find
any conflict between Articles 3(7) and 3(7") of the PBA and Article 12 of the Constitution.'"’

Childcare leave may also be used by grandparents. The actual caregiver of a child is
eligible for parental leave if the parents do not use any leave themselves. Where it concerns a
non-parental caregiver, he or she is eligible for childcare benefit, but not parental benefit.

2.2. Self-employment

The Chancellor of Justice should ensure that laws and regulations are constitutional and in
compliance with other laws. The Chancellor of Justice submits opinions about legal texts and
draws attention to any gaps in legislation. The Chancellor also makes recommendations. In
July 2012 the Chancellor of Justice made a recommendation to the Minister of Social Affairs
and to the Minister of Finance about good governance for administrating payments of social
security contributions for self-employed persons, who take care of a child or children under
the age of 3.'* It concerns a problem with the implementation of Article 6(1)1) of the STA.
Article 6(1)1) states that the State or legal persons in public law shall pay social taxes for the
parent, guardian or caregiver residing in Estonia and raising a child under the age of 3
residing in Estonia with whom a written foster care contract has been concluded, or the person
who uses parental leave instead of a parent and who is raising a child under the age of 3 in

144 hitp://dspace.utlib.ee/dspace/bitstream/handle/10062/18103/karu_marre.pdf?sequence=1, accessed 13 August 2012.
145 D. Kutsar & H. Tarum ‘Eesti vanemahiivitis Euroopa Liidu to6hdive strateegilise eesmirgi taustal’ (‘Estonian
parental benefit in the framework of the European employment strategy’), Riigikogu Toimetised (RiTo), 25,
2011, http://www.riigikogu.ee/rito/index.php?id=14435 (in Estonian), accessed 12 August 2012.
Constitutional Judgment No. 3-4-1-11-10 by the Constitutional Review Chamber and the general assembly of
the Supreme Court, http://www.riigikohus.ee/?id=1270, accessed 13 August 2012.

Constitutional Judgment No. 33-4-1-23-11 by the Constitutional Review Chamber and the general assembly of
the Supreme Court (in Estonian), http://www.riigikohus.ee/?id=11&tekst=RK/3-4-1-23-11, accessed

13 August 2012.

Oiguskantsler (2012) ‘Soovitus: sotsiaalmaksu tasumine alla 3-aastast last kasvatava vanema eest’
(‘Recommendation on social security contributions for self-employed persons who take care of a child under

three”), 16 July 2012, http://oiguskantsler.ee/et/seisukohad/seisukoht/soovitus-sotsiaalmaksu-tasumine-alla-3-
aastast-last-kasvatava-vanema-eest (in Estonian), accessed 14 August 2012.
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Estonia. If the State makes social security contributions for self-employed persons, the
procedure for the payment of social taxes should be harmonised with the tax calendar of self-
employed persons. Sole proprietors are expected to make advance payments of social taxes,
therefore the procedure for payments by the State should be changed and Article 9(4) should
be reformulated. The Chancellor of Justice expects an answer from the Ministers before
12 September 2012.

2.3. Access to and the supply of goods and services

A medical referral from a family physician is not necessary to visit a gynaecologist. There is
no in-patient fee for cases related to pregnancy and childbirth. There is a problem with
waiting lists, which may be as long as four weeks or often several months. Therefore women
are forced to choose medical services from the private sector, whereas there is no
reimbursement for the costs paid to private doctors. However, sometimes some private
doctors offer services according to the terms of their contractual agreements, if any, with the
Health Insurance Fund.

3. Involvement of other parties

The Estonian Trade Union Confederation (EAKL) expressed a protest on behalf of weakly
protected pregnant employees in 2011.'* EAKL gives advice on legal matters and issues
related to employment, wages and social security and also participates in solving labour
disputes and arguments. The unionisation rate among Estonian employees is low and union
offices have a lack of resources.

The Estonian Employers’ Confederation represents the largest number of employers
among local employers’ organisation and covers all economic sectors of Estonia. The
Confederation has issued the ‘Employers’ Manifesto 2011-2015°, also including a vision
regarding the labour market."” Employers see a need for the development of various forms of
flexible work arrangements. They want to promote part-time work, tele-work and temporary
agency work, which brings to the labour market the knowledge and skills of those people who
for whatever reason cannot work in traditional forms of work or whom employers cannot hire
full time. Employers think that the role of the labour dispute committee in administrating
justice as an extrajudicial body is problematic. It must be made possible to present an
individual or collective labour dispute to an arbitration tribunal.

NGOs have carried out several projects on good and shared parenting and supporting
practices of reconciliation of work and family."”' Many EU-funded projects have supported
the promotion of corporate social responsibility and family-friendly policies.

4. Enforcement and effectiveness

4.1. General

Karu and Kasearu have argued that Estonia has taken slow steps towards the dual earner/dual
carer model.'” It has been relatively successful in keeping women in the labour market. At
the same time, childcare is still the responsibility of women and the participation of fathers in

149 EAKL has prepared amendments to the ECA and related Acts for tripartite negotiations and has mentioned a

need for more effective protection of pregnant workers in ‘Policy Proposals for 2011-2015°.

http://www.tooandjad.ee/images/pdf/employers%20manifesto%202011-2015.pdf, accessed 16 August 2012.

51" The Tartu Folk High School ran the project “WHOLE — Work and Home in Our Life in Europe’ (EQUAL) in
2005-2008; NGO Avitus’ target groups include families with children and it has run several projects (more
information available in Estonian), http://www.avitus.ee/files/1%C3%A4biviidud%20projektid%
20ja%20summad.pdf, 10 October 2012; the Estonian Employers’ Confederation and its partners ran an
EQUAL project ‘Choices and Balance’ (http://www.cb.ee/index.php?id=718), which included a handbook on
work-life balance (‘T606 ja pere. Paindlik tookorraldus ja lastevanemate t66hdive’), http://www.cb.ee/raamat/
too_sisu_low.pdf; accessed 10 October 2012.

152 M. Karu & K. Kasearu ‘Slow Steps towards Dual Earner/Dual Carer Family Model: Why Fathers Do not Take
Parental Leave’, Studies of Transition States and Societies, 2011 pp. 24 - 38. http://www.tlu.ce/stss/wp-
content/uploads/2011/06/vol3-issue-1-karukasearu.pdf, accessed 19 August 2012.
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parental leave remains low despite the good preconditions created by the Nordic type of
parental leave benefit scheme. The Estonian Social Insurance Board reports that fathers
constituted only about 6 % of the parental leave benefit receivers in 2009 and 2010. Karu and
Kasearu state that the dual carer/dual earner model supposes that both parties feel comfortable
in fulfilling both roles. Women are closer to this ideal model than men: they are active in the
labour market and at home.

4.2. Legal redress

Chapter 5 of the ETA covers the resolution of discrimination disputes. It stipulates that
discrimination disputes should be resolved by a court or a labour dispute committee.
Discrimination disputes shall be resolved by the Chancellor of Justice by way of conciliation
procedure. A person whose rights are violated due to discrimination may demand
compensation — a reasonable amount of money for non-material harm caused by the violation.
The reasonable amount is specified by a court or a labour dispute committee, where the scope,
duration and nature of the discrimination will be taken into account.

In 2011 the labour dispute committees of the Labour Inspectorate received nearly three
thousand (2 909) applications and the majority of them (2 628 applications), were submitted
by employees and included pecuniary claims. There were some claims in which employees
were dissatisfied about discrimination by their employer on grounds of gender, religious or
some other grounds. Employers submitted 281 applications of labour disputes in 2011. In
most of these cases an employee had cancelled a contract, stating that it was due to the
employer’s failure to perform obligations. In such cases the employer must pay compensation
in the amount of three months’ average wages (Article 109(1) of the ECA).

If the employment relationship is terminated in court or by a labour dispute committee,
the employer must pay the employee compensation in the amount of six months’ average
wages, if the employee is pregnant or has the right to pregnancy and maternity leave.

4.3. Access to information

Information about rights regarding pregnancy, maternity, adoption, parental and paternity
leave is widely spread by government agencies, NGOs and media. There is a State Portal
‘www.eesti.ee’, where the State (public, private and third sector) offers its public services
pursuant to the legislation valid in the Republic of Estonia. The portal administrator is the
State Information Systems Development Centre and services of the portal are free of charge.
There are about 600 Public Internet Access Points throughout Estonia, many of which are
located in public libraries.

Information is provided in Estonian, Russian and English. The number of people with
Estonian citizenship is increasing: according to population census it has increased to 84 %.
One of the requirements to obtain Estonian citizenship is knowledge of the official language
(Estonian). Citizens of foreign origin constitute 9 % and citizenship is not specified by 7 %.'

Information in women’s and family magazines is important for people who lack Internet
access.”™ The Labour Inspectorate operates a free-of-charge hotline service (+3726406000,

Jurist@ti.ee).

'35 http://estonia.cu/about-estonia/society/citizenship.html, accessed 11 November 2012.

154 According to Eurostat data from 2011, every fifth individual aged between 16 and 74 has never used the
Internet in Estonia. An Estonian specificity is that Internet usage among women is higher than among men.
71 % of households has Internet access and 66 % has broadband in Estonia. The majority of individuals aged
between 16 and 24 use the Internet regularly, http://epp.eurostat.ec.europa.eu/cache/ITY OFFPUB/KS-SF-11-
066/EN/KS-SF-11-066-EN.PDF, accessed 16 August 2012.
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FINLAND - Kevdit Nousiainen
1. Existing legislation and case law

1.1. Employment

The Act on Equality between Women and Men (1986/609), Section 7 (which contains a
general prohibition of gender discrimination and the definitions of discrimination) under
Subsection 2 defines ‘treating someone differently for reasons of pregnancy or childbirth’ as
direct discrimination. Justiciable prohibitions, which may incur compensation, are placed
under further sections, of which Section 8 on discrimination in working life is one. Under
Section 8(2) of the Act, the action of an employer shall be deemed to constitute prohibited
discrimination if the employer ‘upon employing a person, selecting someone for a particular
task or training, or deciding on the duration or continuation of an employment relationship or
the pay or other terms of employment, acts in such a way that the person finds herself/himself
in a less favourable position on the basis of pregnancy or childbirth or by some other gender-
related reason’. Subsection 8(3) defines differential treatment on the basis of parenthood and
family responsibilities as indirect discrimination.

Further, the Employment Contracts Act (2001/55) contains a prohibition of
discrimination under Chapter 2, Section 2. Sex is not among the prohibited grounds, but
discrimination on the basis of ‘family ties’ is listed under this Section. Thus, while sex
discrimination per se is prohibited under the Act on Equality, maternity-related discrimination
as a form of discrimination based on parenthood or family relations may also be considered
under the Employment Contracts Act.

The provisions on family-based leaves are contained in Chapter 4 of the Employment
Contracts Act, and they cover both private and public sector employment. Under Chapter 4,
Section 1, employees are entitled to leave from work during maternity, special maternity,
paternity and parental benefit periods referred to in the Sickness Insurance Act (2004/1224),
as explained below.

At the end of family-based leave (maternity, paternity and parental leave), employees are
entitled to return to their former duties. If this is not possible, they are to be offered equivalent
work in accordance with their employment contract, or if that is not possible, other work in
accordance with their employment contract. The provisions are placed under Chapter 4,
Section 9 of the Employment Contracts Act.

Breastfeeding is regulated under the Occupational Health and Safety Act 738/2002.
Under Section 48(2), pregnant women and breastfeeding mothers shall, when necessary, have
an opportunity to rest in a break room or other suitable place. Problems connected to
breastfeeding are seldom discussed, as the great majority of mothers only return to work when
they have finished breastfeeding.

According to Finnish commentaries on the Act on Equality, dismissal on the basis of
pregnancy may be established without comparison with another employee.155 The
Employment Contracts Act contains further protection. The employer is not entitled to
terminate the employment contract of an employee who is pregnant or on family leave on
normal grounds of termination. Termination is possible, if the employer ceases all operations.
If the employment contract of a pregnant employee or an employee on family leave is
terminated by the employer, the termination shall be deemed to have taken place on the basis
of the employee’s pregnancy or family leave, unless the employer can prove that there was
some other reason, under Chapter 7, Section 9 of Employment Contract Act. Under
Chapter 12, Section 1 of the said Act, the employer is liable for the loss suffered by the
employee by intentional or negligent breach of obligations arising from the employment
relation or the Act on Employment Contracts. Section 2 of the Chapter provides rules on
compensation for unfounded termination of employment contract (3-24 months’ pay). An
unfounded dismissal of a state employee may be considered void by an administrative court,

155 K. Ahtela, N. Bruun, P. Koskinen & A. Nummijérvi Tasa-arvo ja yhdenvertaisuus Talentum Media Oy,
Helsinki 2006 pp. 153-154.
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and the employee reinstated in his or her post. While an employee may be dismissed during a
trial period, the contract may not be terminated on discriminatory grounds (Employment
Contracts Act, Chapter 1, Section 4(4)).

There is both case law and legal literature on whether a specific form of pay should be
compensated for a person on maternity leave. The Labour Court did not consider it
discriminatory that extra pay based on hourly wages was not included in the pay to a person
on maternity leave, although such extras were paid for persons on sick leave."® The related
decision is very unclear, as it includes no definition of what type of extras based on working
hours are meant. The case concerned nurses’ pay, which seems to have consisted of a basic
salary and a part based on how many hours the nurse has worked. The Court decided that pay
during maternity leave, based on collective agreement, meant just the basic salary. However,
people on sick leave were paid these extras. In the said case, the Court referred to Cases
C-411/96 Boyle and C-342/93 Gillespie. In another case, an employee on maternity leave was
not considered to have a right to compensation for a religious holiday which falls on a
weekday (Monday-Saturday), while an employee on sick leave was entitled to such leave."”’
Where pay increases were based on experience, the Labour Court considered that maternity
and parental leave were to be calculated into the time that entitles employees to such
experience bonus.'™® The collective agreement under consideration in that case did not
classify time spent on maternity and parental leave as time entitling the employee to a pay
increase while time spent in obligatory (male) military service entitled the employee to a pay
increase. The agreement was in breach of the Act on Equality.

Many collective agreements grant the employee pay during at least part of maternity
leave. The conditions of such agreements shall not be discriminatory. In 2006, the European
Court of Justice decided the Finnish Case C-116/06 Kiiski concerning a collective agreement
provision that prevented an employee from having a new paid maternity leave period after
having been on ‘home care leave’. The collective agreement contained requirements about the
spacing of maternity leaves and informing the employer about leave periods as conditions of
pay — the employee was allowed to change the timing of the home care leave only for
unexpected and substantial reasons, such as illness or death in the family. Birth of a new baby
was not considered as such a reason. The European Court of Justice considered, however, that
the birth of a baby was comparable to the other grounds for changing the time periods of
family leaves. Ms Kiiski was entitled to have a paid maternity leave in the middle of her
family care leave.

The Equality Board considered in 2010 that the condition that an employee had to work a
certain length of time between two periods of maternity leave that carry pay was
discriminatory. The Equality Board stated that a person who does not fulfil this condition was
in a situation comparable to that of a person who had worked the required length of time, and
also with a person who had been on sick leave due to pregnancy-related sickness between
leave periods. These persons were comparable because whether the condition was fulfilled or
not is often accidental, and not planned by the employee in question. One can seldom prevent
a premature birth or pregnancy-related sickness, and it is not always possible to premeditate
or plan the beginning of a new pregnancy.'>

1.2. Social security and pension rights
As said, provisions on maternity, paternity and parental leave are included in the Employment
Contracts Act, Chapter 4, but the right to benefit during those leaves as well as the length of
the leave period are defined under the Sickness Insurance Act, Chapter 9.

Pay during the maternity leave is not obligatory, but is paid where stipulated in a
collective agreement. In these cases the benefit under the Sickness Insurance Act is paid to the
employer during the period that the employee receives pay during maternity leave. Maternity

156 Labour Court, Case TT 2003:86.

157 Labour Court, Case TT 2010:139.

158 Labour Court, Case TT 1998:34.

15" Opinion of the Equality Board 1/2010.
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benefit is paid for 105 weekdays (Monday-Saturday) (Chapter 9, Section 3 of the Sickness
Insurance Act). The level of benefits is defined in Chapter 11 of the Act. The maternity
benefit is more favourable than the ordinary sickness benefit for the first 56 weekdays, as the
mother receives 90 % of her work-based income during that period, instead of the 75 % paid
as sickness benefit (Section 1(2)1 of Chapter 11). The benefit is capped at EUR 50 602,
however, above which sum the mother receives 32.5 % of her former income. The higher
level of benefit was introduced by amendment of the Sickness Insurance Act in 2010
(2010/1142). The aim of the amendment was not only to provide a higher level of income for
mothers, but to reduce the losses of employers who employ many women, as collective
agreements often stipulate pay for the first part of the maternity leave. As in these cases the
employers receive the maternity benefit, they are compensated for the losses caused by
maternity leaves.

If an employee is absent from work due to a pregnancy-related sickness before her
maternity leave begins, the European Court of Justice has considered that she need not be paid
her former pay, insofar as she is not paid less than an employee who is absent from work due
to another sickness. In Finland, the rules that apply to employees on sick leave are also
applied to a person who is on sick leave due to a pregnancy-related sickness.'®

Paternity leave is paid for a maximum of 18 weekdays (Monday — Saturday) during the
maternity and parental leave periods, and the leave may be divided into a maximum of four
separate periods (Sickness Insurance Act Chapter 9, Section 6). Paternity leave is therefore
used when the mother is also on family-based leave, and is quite popular. On the other hand,
few fathers use their parental leave, which is available only to one of the parents at a time.

The right to parental leave and benefit begins immediately after the maternity leave
period (Chapter 9, Section 8). The leave period is 158 weekdays (Chapter 9, Section 10), and
the leave is transferable between parents. The Section entitled ‘Father’s Month’ entitles a
father who uses paid parental leave to a minimum of 12 weekdays (either immediately after
the maternal leave period or later, as agreed between the parents), and after his parental leave
period ends the father is entitled to another leave period of a maximum of 24 weekdays
(Sickness Insurance Act 2004/1224, Chapter 9, Section 10 a). This means that by using part of
the parental leave he earns an extension of the parental leave period. The ‘father’s month’ was
introduced in 2006 in order to improve the gender balance in parenting. At first, the father got
12 weekdays extra after he had used a period of parental leave. Still, the father’s month which
required that the father took independent care of the baby was not very popular. In 2009, it
was estimated that circa 60 000 children were born in Finland, and that 49 000 fathers took
paternity leave at the time when the mother was also on family-based leave. On the other
hand, less than 3000 fathers used the ‘father’s month’ at the end of the parental leave, to take
care of a baby after the mother had returned to work. In order to improve the gender balance,
12 more weekdays were added to the father’s month, provided that the father uses 12 days of
parental leave at the end of the parental leave period.'®" After the amendment of the Sickness
Insurance Act in 2009, the father can now spend 36 weekdays (six weeks) with the baby.

One of the reasons that even after the amendment relatively few fathers currently use
their right to the ‘father’s month’ may be the frequent use of the right to home care leave after
the parental leave period. Home care leave is available until the child is three years old. The
home care leave is not covered by an income-related benefit, merely by a flat-rate benefit, and
it is seldom used by the father. If the mother intends to use the home care leave, it is
inconvenient for her and her employer that she has to return to work during the ‘father’s
month’, only to return back on leave after that.

Provisions on the right to parental leave regarding adoption are under Chapter 9, Section
12 of the Sickness Insurance Act. The parental leave period lasts 254 weekdays from the birth

10" The question is discussed by Ahtela et al. 2006, pp. 133-139 and A. Nummijarvi Palkkasyrjintd. Oikeudellinen
tutkimus samapalkkaisuuslainsddddnnén sisdllostd ja toimivuudesta Edita Publishing, Helsinki 2004
pp. 260-265.

161" See preparatory works to amendment of Sickness Insurance Act, Government Bill HE 131/2009.
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of the child, but never less than 200 weekdays. The adoptive father is entitled to paternity
leave and benefit.

The Finnish pension system was reformed in the early 2000s. Differences between the
public and private pensions were reduced, although public (state and municipal) and private
employment-related pensions remained governed by different pieces of legislation. All paid
work must be insured under some statutory scheme. The old-age pension system now consists
of the National Pensions resembling the mandatory public-pillar pensions of the European
three-pillar system and occupational pensions are both statutory and mandatory. With the
reform, the timeframe to be taken into account in building up pension benefits was made
longer, from 18 to 68 years, and the pensionable age was made flexible, from 63 to 68 years.

With the reform, all income from employment (broadly taken, including entrepreneurial
income) as well as from income received on unemployment, family-related or sick leave
which is earnings-related is taken into account when calculating the benefit. Even unpaid
periods caused by maternity, paternity and parental leave are included into the time taken into
account, as well as periods spent on so-called home care leave, which may be taken after
parental leave until the child is 3 years old. The home care leave benefit is a low flat-rate, not
an income-related benefit, and therefore the impact on the carer’s pension tends to remain
small. Yet, where a person’s ‘stable level of income’ drops by 20 % or more, the income is
calculated at the level at which it was before the home care leave.

1.3. Self-employment

Maternity, paternity and parental leave benefits under Sickness Insurance Act are paid to all
parents, regardless of their being gainfully employed or not. The level of the benefit varies on
the basis of the income from employment or entrepreneurship, and persons without sufficient
income are paid a minimum benefit. Persons under the Entrepreneurs’ Pension Scheme or
Agricultural Entrepreneurs’ Pension Scheme receive a benefit, the level of which depends on
their annual income level.

1.4. Access to and the supply of goods and services

Finland chose to allow the use of gender as an actuarial factor in consumer insurances when
Directive 2004/113/EC was implemented, and also allowed the use of gender in optional
insurances bought by the employer for the employee. The amendment made necessary by
Case Test-Achats C-236/09 has not yet been carried through. A Government Bill was
presented to Parliament in May 2012'% and is at present being considered by Parliament
Standing Committees.

The amendment is meant to fulfil minimum requirements of EU law. It would disallow
the use of gender as an actuarial factor in consumer insurances, but continue to allow them in
insurances taken out by an employer for an employee. Thus, gender shall not be an actuarial
factor in life, risk and pension insurances offered to consumers. Obligatory pension schemes
in both the public and the private sector are based on legislation which is gender neutral.
Voluntary pension schemes entered into by the employer for an individual employee have
been relatively rare. In these insurances, the use of gender as an actuarial factor is to be
allowed also in the future.

2. Gaps in national law

2.1. Employment

Fixed-term employment contracts cause problems for women at child-bearing age and may be
an incentive to discrimination, when it comes to access to employment, and especially
because Finnish employers very often use ‘chains’ of fixed-term contracts in branches where
many women work, such as teaching, childcare and nursing. Traditionally Finnish legal
practice tended to consider that an employer is justified in not employing a pregnant person
especially for short periods, or when it is important that the same person does the work from

12 Government Bill 55/2012 vp.
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beginning to end, or when the job is not expected to continue. Such opinions were cited by the
Committee that prepared a reform of equality law ten years ago.'® It has been pointed out in
legal literature that as pregnancy discrimination is a form of direct discrimination, it cannot be
justified."®* Still, in practice it seems to be difficult to prevent pregnancy discrimination in
fixed-term work.

It would seem that the Finnish labour market is structured in a manner that relegates
women (who strongly ‘overachieve’ in childcare) to the public sector, and men to the private
sector jobs. The public sector is thus made responsible for managing pregnancy and childcare
related problems.

2.2. Self-employment

The most problematic issue for female entrepreneurs is that so far there is no organized
system of stand-in services required during the maternity and parental leave and other family-
related leave periods. Many female entrepreneurs try to operate from their home, and thus
combine childcare with entrepreneurship, but for many of them, family-related leave will
threaten the continuity of the enterprise. In these cases, having family leave related benefit is
not enough to guarantee the future income for the self-employed. The organization for women
entrepreneurs has propagated a stand-in service similar to the one available for agricultural
entrepreneurs, for whom there is a system that provides a stand-in for a parent of a sick child
and for the period that maternity, paternity and parental leave benefits are paid (Act on Stand-
in Services for Entrepreneurs 1996/1231, Sections 7 b and 7 ¢).

2.3. Access to and the supply of goods and services
It is disappointing that the proposed amendment required by Test-Achats would even remove
official supervision concerning optional employer-paid insurances. The Equality Ombudsman
who supervises the Act on Equality has no competence concerning insurances that use gender
as an actuarial factor, as the provisions on supervision are presently placed in the Insurance
Companies Act (1062/1979) and other pieces of insurance legislation. These are supervised
by the Financial Supervisory Authority. As the use of gender as a factor is to be prohibited,
the insurance companies would no longer be obligated to present information on risk
assessment to the Financial Supervisory Authority, even concerning the employer-paid
insurance policies that may still use gender as a factor. The Equality Ombudsman has given
an opinion on the Bill and criticized the amendment on this issue.'®

It seems that different airlines operating in Finland have somewhat different policies
concerning pregnancy. According to a medical article published in 2010, most companies
allow pregnant passengers on flight until the 36th week of pregnancy, but usually after week
28 they require a medical testimony that the pregnancy has been normal.'® At present, airline
webpages confirm that the situation has not changed. For example, Finnair allows pregnant
women on flights until the end of week 36, referring to an IATA recommendation as the basis
of the practice. However, shorter domestic and Scandinavian flights are allowed until the end
of week 38. After week 28, Finnair requires a specific form signed by a doctor that the
pregnancy has been normal.'® Flybe does not recommend flying after week 28, but allows it
until week 34."® There has been no public discussion about these conditions, or their possibly
discriminatory nature.
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Committee Report of the Committee for Reform of the Act on Equality, KM 2002:9, p. 84.

O. Alarotu ‘Perheen ja pdtkdtyon yhdistdminen: Raskaussyrjinndn kiellosta mddrdaikaisissa
palvelussuhteissa’, Oikeus 32:4 (2003) pp. 376-396 and O. Anttila ‘Siunatussa tilassa? Raskaussyrjinndn
kielto tasa-arvolain ja Euroopan unionin tuomioistuimen oikeuskdytdnndssd’ in: J. Kantola, K. Nousiainen &
M. Saari (eds) Tasa-arvo toisin silmind Gaudeamus, Helsinki (to be published 2012).

165 Equality Ombudsman’s Opinion, Dnro TAS/186/2012.

166 v Stefanovic, H. Siikaméki & A. Kantola ‘Raskaus ja matkustaminen’ Lidketieteellinen aikakauskirja
Duedecim 126(4) (2010) pp. 451-458.
http://www.finnair.com/FI/Fl/information-services/before-the-flight/special-services-health/pregnant-women-
newborn-children, accessed 16 August 2012.

http://fi.flybe.com/assistance/pregnant.htm, accessed 3 October 2012.
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I have not found examples of pregnancy discrimination in the access to spas, saunas or
gyms. The public maternity care offices, discussed below, give advice and recommendations
as to various activities on the basis of medical evidence. For example, pregnant women with
low blood pressure are recommended not to visit a sauna alone, as high temperatures may
cause dizziness. I believe that pregnant women limit their activities more on the basis of such
semi-official recommendations than due to limitations set by service providers.

Provision of medical care for pregnant women and new mothers is almost exclusively an
issue of public services. Municipal maternity and childcare offices (ditiysneuvola) monitor the
health of the mother and the foetus/child. Under Regulation 388/2011, the municipalities shall
offer both expecting parents a comprehensive health check at least once during the pregnancy.
The health screening and checks by these municipal offices are not obligatory, but they are
free, and encouraged by binding certain benefits to having undergone a minimum number of
checks. Municipalities have had the obligation to provide maternity services since 1949. Due
to the long tradition and popularity of the municipal service, private services are not very well
developed and there is little information available about their practices. Because deliveries are
also highly concentrated in public-sector hospitals, the discussion on parents’ (mothers’)
choices of methods of delivery has been strongly connected to the debate on policies of
centralizing the hospital network, motivated by economic reasons. Especially the closing
down of a smaller delivery hospital in Tammisaari (Ekenés) that concentrated on ‘soft’
deliveries was much criticized, as the public facility attracted families from a wider area in
southern Finland. Because of the great distances in the eastern and northern parts of the
country, the choice of delivery method is very limited for families living in these regions.
Most mothers just worry about getting to the nearest delivery hospital in time and avoid
giving birth in a taxi.

Traveller’s insurances sold in Finland usually cover such pregnancy-related
complications that a medical practitioner considers as sickness. The Equality Ombudsman
does not supervise insurance conditions, as supervision of the insurance business is in the
hands of the Financial Supervisory Authority, which also supervises banking, investment and
the stock exchange. Gender discrimination is hardly the focus of its activities. As long as
gender is used as an actuarial factor, it is difficult to distinguish pregnancy-related and other
gender-related terms in the policies.

No cases of discriminatory practices in the access to bank loans or other similar services
have come to my knowledge.

2.4. Additional information

Mapping problems related to pregnancy-based discrimination is made difficult by the fact that
they may be hidden behind neutral terminology, if the cases are handled as violations of rights
under the Employment Contract Act or occupational health issues. It may not appear in the
title of the case that pregnancy was a major issue in such a case. The Equality Ombudsman
has noted that pregnancy discrimination is not always recognized as such.'® The Act on
Equality and the Employment Contract Act may both be referred to in cases concerning
dismissal especially, but it may also happen that a case is built on only one of these Acts. All
cases of illegal dismissal can be traced in the materials gathered for court statistics, but in
order to trace what the cause of illegal dismissal was, one has to have access to the court
materials, which is very time consuming. Consequently, there is no reliable empirical study
on the issue. One reason why the Employment Contracts Act, rather than the Act on Equality,
would be relied on is that trade union lawyers are more familiar with the former. It has been
pointed out, however, that pregnant women may not have the strength to take a case of illegal
dismissal based on pregnancy to court, even when the case has come to the knowledge of the
trade unions."”"

19 p_Romanov ‘Raskauden ja vanhemmuuden perusteella syrjintéidn yhd’ in: Tasa-arvo 3 (2003) p. 17.
170 L. Kostiainen (Finnish Confederation of Professionals), unpublished lecture at the University of Helsinki,
14 February 2002.
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3. Involvement of other parties

The Equality Ombudsman is entitled to assist a victim of discrimination in court, but may not
take a case to court on his/her own initiative. The Ombudsman and the other equality body
that supervises the Act on Equality, the Equality Board, are not legally entitled to conciliate
parties in a discrimination case. Yet, the Equality Ombudsman typically advises the parties,
and at this stage also tries to find a solution that is acceptable to both sides. In practice, the
Ombudsman has never assisted a victim in court.

Labour Unions often assist their members legally, but the activity varies between unions.
Labour lawyers tend to be more familiar with the Employment Contracts Act and collective
agreement conditions than with the Act on Equality, which may have an impact on which
piece of legislation is preferred if a case is taken to court. Occupational safety officials do not
act as representatives of the alleged victim of discrimination. Their task is of the ‘umpire’
type, and they are expected to remain neutral with respect to both parties (employer and
employee). Their preferred mode of dealing with cases of discrimination seems to be to refer
to the Criminal Code and inform public prosecutors.

Civil-society actors have very little involvement with discrimination cases.

4. Enforcement and effectiveness

4.1. General

Cases of suspected pregnancy and family leave related discrimination are very common in the
case load of the Equality Ombudsman. They form the third largest group of cases after cases
concerning access to work and pay discrimination.171 Pregnancy is a frequently occurring
cause for cases of gender discrimination in courts. It is difficult to assess the number of
pregnancy or family leave related cases altogether, as these cases may be handled either under
the Act on Equality or under the Employment Contract Act, or possibly both. Occupational
safety officials have the competence to deal with certain types of discrimination in working
life. These officials have local representatives and have better access to workplaces and good
local contacts with employees through labour union representatives. The occupational safety
officials often rely on Criminal Code provisions regarding discrimination at work. The bonus
here is that less activity is required by the victim of discrimination, as the public prosecutor
takes over the case. On the other hand, the cases covered by the Criminal Code are cruder and
the rules of evidence less favourable to the victim than those under the Act on Equality. The
most frequent issue concerning work discrimination under the Criminal Code is pregnancy
discrimination.'”

4.2. Legal redress

As noted above, the Equality Ombudsman is entitled to assist a person in a case of gender
discrimination, but has not done so in practice. The lack of resources is usually given as
motivation for this reticence. The Ombudsman concentrates on giving advice and opinions,
which may help the victim to decide whether to proceed to court. There are no specific rules
on legal assistance connected to discrimination cases. Legal aid may be available under
general rules, depending on the economic situation of the victim. Many households have
home insurance which covers legal services.

Studies made on court costs in general show that the risk of cost is a real obstacle,
especially for persons in the middle income bracket, who are not entitled to free legal aid, but
also find it difficult to pay costs from their private funds. The cost of civil proceedings seems
to have risen since a procedural reform in the 1990s,'” but as the E-Just study carried out in

" Tasa-arvovaltuutetun vuosikertomus 2009, p. 17.

72" Opinion of the Equality Ombudsman Dnro TAS/84/2010.

'3 K. Ervasti Oikeudenkdiyntikulut uudessa alioikeusmenettelyssi Oikeuspoliittinen tutkimuslaitos, Helsinki 1993;
K. Ervasti Oikeudenkdyntikulut pdckdsittelyyn edenneissd riita-asioissa Oikeuspoliittinen tutkimuslaitos,
Helsinki 1997.
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2007 showed, there is little research on court costs in Finland.'”* A recent study on lawyers’
clients showed that they were on the whole satisfied with the service received, but less
satisfied with the cost of the service. Only 8 % of the clients received wholly or partly free
legal aid, and 16 % had their costs covered from insurance. The majority (76 %) paid the
costs themselves. Fewer women participated in the enquiry, but no differences were
discovered between men and women.'” Persons entitled to free legal aid were targeted in a
study carried out by the Research Institute of Legal Policy in 2009. Half of these persons held
that they had adequate access to legal services. They did not see the cost risk as an obstacle to
access to justice. There were no significant differences between the sexes in these respects,
but men more often than women thought that the law is not on their side, but protects the
wealthy."”® On the whole, people in Finland trust courts to a greater extent than in any other
EU country, save Denmark.'”” However, special measures aiming to improve access to justice
are few in the Finnish procedural system — e.g. group (class) action is not available in
discrimination cases.

There is no special study on redress concerning pregnancy-related cases. When the Act
on Employment Contracts was amended in 2001, the Equality Ombudsman carried out a
gender assessment of the Government Bill. The provisions on fixed-term work were
considered problematic. According to the assessment study on the Act on Employment
Contracts 2001 carried out in 2004, based on expert information, the provisions on fixed-term
work were viewed very differently by labour union lawyers, who almost uniformly held that
the provisions were unclear and that the rule on ‘chaining’ fixed-term work should have been
made stricter, and employer union lawyers who were of the opposite opinion.'” The latter
assessment did not discuss the gender impacts of the Act, or refer to problems connected with
pregnant workers or the fact that women at child-bearing age work under fixed-term contracts
more often than other persons.

4.3. Access to information

Information on gender equality and discrimination is disseminated by the Equality Ombud’s
website'” and a special website on equality, Minna-portaali.®® Surprisingly, neither of these
sites offers information on pregnancy discrimination.

FRANCE - Sylvaine Laulom
1. Existing legislation and case law

1.1. Employment
In employment relationships, discrimination based on pregnancy is specifically prohibited in
France. Article L 1132-1 of the Labour Code which prohibits various types of discrimination,
including gender discrimination, specifically forbids discrimination based on pregnancy.
Article L. 1225-1 also states that employers cannot take pregnancy into consideration in the
employment relationship. Pregnant women are not obliged to announce their pregnancy
during a hiring process.

The period of maternity leave is six weeks before the presumed date of confinement and
ten weeks after confinement. These provisions also apply to civil servants. It is possible to
obtain from a doctor an authorization for two supplementary weeks before giving birth in case
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Oikeusolot 2009 Research Institute of Legal Policy, Helsinki 2009 pp. 27-36.
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M. Kairinen et al. Tyésopimuslain toimivuusarviointi Tyoministerio, Helsinki 2004 pp. 32-34.
http://www.stm.fi/tasa-arvo/lainsaadanto, accessed 10 August 2012.
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of complications during pregnancy and/or four additional weeks after birth in case of
complications during the birth. During her maternity leave, the worker is entitled to maternity
benefits on the condition that she has been registered under the social security system for at
least ten months on the presumed date of confinement. Otherwise some other specific benefits
can be requested. The amount of the maternity benefit is calculated on the basis of the average
salary received over the last three months. However, many collective agreements provide that
the worker receives full pay during maternity leave.

Dismissal is prohibited from the beginning of the pregnancy until four weeks after the
end of the maternity leave, even if the employer was not notified of the pregnancy, except in
the case of a serious fault by the worker or if the dismissal is objectively necessary for reasons
not linked to pregnancy, confinement or adoption. The Cour de cassation has allowed a right
of reinstatement when this rule is infringed.'® During the whole period of suspension of the
contract of employment of the maternity leave dismissal is not possible even for reasons not
connected with the maternity leave. This specific protection does not apply to the trial period.
However, during the trial period, the prohibition of direct discrimination based on pregnancy
applies (art. L 1132 1 of the Labour Code) and the dismissal of a worker, during the trial
period, on ground of pregnancy will be considered as discriminatory and will be null and
void. The Cour de Cassation, in the line of the ECJ decision in Paquay,' states that during
the maternity leave it is also forbidden to take preparatory measures for the replacement of the
woman on maternity leave.'*®

The same rules apply for adoption leave.

At the end of her maternity leave, the worker will be reinstated in her previous job or
given similar work."™ The wages must be increased after the maternity leave in order to
follow any general increases received by individual co-workers of the same category during
the period of the employee’s leave. In general, the worker is also entitled to all advantages
having occurred during her leave that she would have been entitled to if she had not been on
maternity leave. She is entitled to normal paid leave and to the normal rights to vocational
training as if she had not been absent.

Since the Second World War, employed fathers have enjoyed 3 days of paid leave for the
birth of their child. These 3 days are fully paid by the employer. In 2002, this leave was
extended by 11 days to be taken within 4 months of the birth of the child (18 in case of
multiple births) with the guarantee that he will be reinstated in his previous work after
returning from leave, just like the mother (L. 1225-35 and L.1225-36 of the Labour Code). It
is for the Social Security Department to pay a daily allowance for the duration of the paternity
leave. The amount of the paternity leave is calculated on the basis of an average salary with a
maximum of EUR 80.04 per day in 2012.

For one year after the birth, women who are breastfeeding can use one hour a day during
working hours (Article L. 1225-30 of the Labour Code). The Labour Code does not require
this hour to be paid. Some collective agreements provide that this break during working hours
should be fully paid by the employer. This break is dedicated to breastfeeding.

Parental leave is provided for in Articles L. 1225-47 et seq. of the Labour Code and
L.161-9 of the Social Security Code. According to the Labour Code and to civil servant
statutes, any worker, irrespective of the size of the enterprise, has an individual right to
parental leave in case of the birth or adoption of a child. Parental leave may be taken for a
maximum of three years if the employee has been working in the enterprise for at least one
year before the birth or adoption of the child. Parental leave cannot be refused on any
grounds. The period of parental leave is initially one year, and can be renewed twice until the
child is three years old. In case of adoption, parental leave can also last a maximum of three
years after the child’s arrival. Parental leave can be granted on a full-time or part-time basis,
although part-time leave must allow for at least 16 working hours per week. Both parents are

181 Cass. Soc. 30 April 2003, Bull. No. 152.

182 ECJ, 11 October 2007, C-460/06.

183 Cass. Soc. 15 September 2010, n° 08-43299.
18 Cass. Soc. 3 February 2010, n° 08-40.338.

0

98 Fighting Discrimination on the Grounds of Pregnancy, Maternity and Parenthood



Part Il - National Law

entitled to parental leave and they can even take the leave simultaneously. This is, however,
unlikely to happen as parental leave in France is unpaid even if some compensatory incomes
are provided by the law and paid by Social Security. During parental leave, the employment
contract is suspended without any special protection against dismissal. However, the
employer cannot dismiss a worker because he/she is on parental leave. After parental leave,
the worker has the right to return to the same job or, if this is not possible, to an equivalent or
similar job, where the same advantages as before apply. She also has the right to training in
case of a change in the techniques or methods of work.

French legislation does not specifically refer to victimization in relation to pregnancy,
maternity, parental or paternity rights. However, Article L.1132-3 of the Labour Code which
refers to victimization applies to every discrimination prohibited by Article L. 1132-1 which
includes pregnancy.

The rights of women are the same in the public and the private sector and they do not
depend on the size of the company. However, generally the protection of workers is better in
the public sector. For example, more women use parental leave in the public sector, maybe
because they fear less for their jobs than in the private sector. In large companies, with trade
unions and negotiation platforms, women’s rights can also be more protected. Companies
with trade unions are obliged to negotiate on gender equality. More and more agreements are
concluded on this topic and can include some provisions on pregnancy and maternity leave,
e.g. to help women get back to their jobs after a period of leave. Their situation could then be
better than in small companies.

1.2. Social security and pension rights

In France, the duration of maternity leave is 16 weeks for the first two children and 26 weeks
from the third child. Maternity leave is treated as pensionable service. With the adoption of
decree n°2011-408, of 15 April 2011, maternity leave is now also included in calculations for
pension allocations. Now, the daily stipend a mother receives while on maternity leave is to
be counted as part of her salary and thus pension contributions.

Parental leave and paternity leave are also treated as pensionable service (both in state
pensions and in occupational pensions).

Traditionally, France has had specific rights for mothers in occupational old-age pension
schemes. The Griesmar case'® challenged these rights for public servants but some rights are
still granted in the general pension scheme. Under this scheme, women are granted
contribution credits (4 trimesters for each child) to increase the contribution period. Some
other benefits are granted to the parents (mother and father) who have contributed to raising
children.

1.3. Self-employment

Self-employed women have a right to a lump-sum payment for resting, which aims at
compensating the decrease of their activity. The first half of this allowance is paid at the end
of the 7™ month of the pregnancy and the second half after the birth. Its amount for 2012 is
EUR 3 031. Second, self-employed women have a right to a daily maternity benefit for a
period of 44 days, a period which can be extended to twice 15 days. The maximum period for
this benefit is therefore 74 days, which is less than the 14 weeks provided by Directive
2010/41/EU. The amount of this benefit for 2012 is EUR 2 192.08 for 44 days, EUR 2 939.38
for 59 days and EUR 3 686.68 for 74 days. In case of adoption, the benefit is due but it is
lower. In case of pregnancy-related sickness, another benefit is due for a 30-day period of
interruption of work of EUR 1 494.60.

Specific rules can apply to various categories of self-employed workers. For example, the
same rules apply to agricultural workers under a specific regime. Another example are
solicitors and barristers. Since 2012, associated lawyers have a right to a maternity leave of 16
weeks (against 12 before). The extension of this period is a result of Directive 2010/41/EU.

Fathers also have a right to a paternity leave of 11 days.

185 BCJ, Griesmar C-366/99.
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1.4. Access to and the supply of goods and services
Directive 2004/113/EC has been implemented by two Acts, both of which intended to
implement various Directives, including the EC Directives on discrimination. The first Act of
December 2007 copied Article 5 of the Directive. The 2008 Act also copied the scope and
most of the exceptions in Directive 2004/113/EC. It provides a general prohibition of direct or
indirect discrimination based on sex in the access to and the supply of goods and services.
The Act has also adopted the exception by using almost the same terms as the Directive.
There is no specific definition for pregnancy and maternity discrimination in relation to
access to and supply of goods and services. There is no specific protection for women from
discrimination related to breastfeeding. In France, there is no general debate regarding sex-
segregated services in general. There has been no interest in the implementation of the
Directive in French law. As a consequence, it is difficult to know if women in general, and
pregnant women and women having recently given birth in particular, know their rights.
Although legislation seems clear enough, it is not very well known. For example, the Act does
not codify the provisions related to the goods and services field. The 2008 Act does not
exclude, as the 2004/113/EC Directive does, the non-discrimination principle for the content
of media or advertising. Concerning public or private education, the Act merely states that the
non-discrimination principle does not prohibit the organisation of non-mixed schools.

2. Gaps in national law

2.1. Employment

It is difficult to say whether there are any gaps in French legislation. The French legal
framework on gender equality is extensive and various rights are granted to pregnant women
and women on maternity leave. The Labour Code explicitly provides that women can hide the
fact that they are pregnant during recruitment procedures. During the pregnancy, the employer
is also obliged to adapt their working conditions. Dismissals are prohibited. However, it is
obvious that women are still suffering of discrimination because of their pregnancy. For
example, the last annual report of the French Protection of Rights Body states that very often
after a maternity or a parental leave the professional situation of women deteriorates, and
women sometimes even suffer harassment or dismissal.'*® According to an opinion poll held
for the Halde in 2009, 46 % of people still think that maternity and pregnancy are a problem
for women in their career.'®’

From 2008 to 2010, the number of claims based on pregnancy discrimination brought
before the Halde rose by 50 %. 126 claims were based on pregnancy in 2008, 259 in 2009 and
618 in 2010. In 2011 there was a reduction of the number of claims (388) but this year was
characterised by a general reduction of the number of claims brought before the French
Protection of Rights Body. This reduction is certainly due to the replacement of the Halde by
the Protection of Rights Body. This decrease could be explained by the impact on the general
public of the disappearance of the Halde and the absence of identification of the Defender of
Rights as being competent in matters of discrimination. Indeed, claims based on pregnancy
still represent 4.7 % of the total amount of claims in 2011, against 4.5 % in 2010 These
figures clearly show that pregnancy- and maternity-related discrimination is still important for
women. The important rise of claims based on pregnancy had been explained by the Halde by
a better knowledge and awareness of their rights by women and also by the effect of a
communication and information campaign that the Halde held in 2009. Some cases also
received extensive attention in the media, contributing to better awareness among women.

Some case law also shows the still existing difficulties for women to conciliate work and
family life. At the end of their pregnancy leave, workers have the right to return to the same
job or to an equivalent or similar job. In a particular case,"® a worker was working as a

86 Rapport annuel 2011 du défenseur des droits, http://www.defenseurdesdroits.fr/documentation, accessed
16 July 2012.

87 Femmes, Carriéres et discriminations, Halde, mars 2009,
http://halde.defenseurdesdroits. fr/IMG/pdf/DP_Femmes Mars_2009-2-2.pdf.

'8 Cass. Soc. 3 février 2010, n°08-40.338.
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teacher with an assistant. After her maternity leave, the director of the school wrote to her to
inform her that she would be working in a class with another teacher. She refused to continue
working under these conditions. The Cour de cassation considers in this case that the
employer violated his/her obligation to offer the worker the same job or a similar job. The
new job offered was different from the previous one as she lost part of the management of the
class. The breach of the contract should then be analysed as a dismissal without a serious and
genuine reason which gives rise to a compensation. The case is a good example of the control
by the courts on the modifications of jobs after maternity leave. In another case,' a woman,
who was a financial advisor at a bank, was on maternity leave and parental leave for 11 years.
When she returned to her job, her employer considered that she had been out for such a long
period that a period of training was necessary. The woman refused as she considered that the
job and the training offered was not the same as the one she had before. For the Cour de
cassation, the training was not adapted to her previous job. The job proposed was not similar
and was indeed less qualified. Here again, if the case shows control by the courts, it also
shows how difficult it could be for women to have their rights respected after a parental leave.

Some gaps may also exist because of specific rules for particular situations. A good
example is the situation of professors with regard to their maternity leave. The right to
maternity leave for female teachers who are employed by the State is defined by the general
Statute establishing statutory provisions relating to state civil servants (Loi n°84-16 du 11
Jjanvier 1984 modifiée, art. 34). When maternity leave coincides with the general period of
annual leave, civil servants can take their annual leave. However, the situation is different for
teachers when maternity leave overlaps with the summer holidays, even if there is no specific
rule applying to this situation. The administration considers that the annual leave for teachers
does not coincide with the summer holidays. Taking annual leave is not accepted and teachers
do not have the right to take annual leave during school term if part of their summer holidays
is taken up by maternity leave. The administration considers that they already take this annual
leave during the other holidays (Christmas, February, Easter). A decision by an administrative
tribunal has explicitly rejected this (TA Caen, 19 May 2006, n°0501566). In the relevant case,
a teacher had taken maternity leave during the summer holidays and asked to take her annual
leave after her maternity leave, thus during school term. The tribunal rejected her claim. For
the tribunal, the school holidays are outside the scope of the general Statute of 1984. The
particular necessities of this public service (education) determine that teachers cannot take
their annual leave outside school holidays. However, in a recent decision of the administrative
tribunal of Besangon,'” another position was adopted. Here, again, the case was about a
teacher who had taken maternity leave during the summer holidays and asked to take her
annual leave after her maternity leave, during school term. The administration rejected her
demand. However, referring to European Directive 2003/88/EC and its Article 7, the
administrative tribunal accepted her claim and decided that she had a right to postpone her
annual leave until after her maternity leave. For teachers who are employed by the State, prior
to this decision, French legislation was not in conformity with the case law of the ECJ in Case
C-342-01, which states that a worker must be able to take her annual leave outside her
maternity leave. This decision, directly applying European Directive 2003/88/EC, definitely
improves the situation of female teachers but it is not sure that public administration have
stopped applying the previous rule and a claim may need to be made for teachers to be able to
take their annual leave outside their maternity leave.

Concerning the involvement of fathers, France has a paternity leave of 14 days (3 days
plus 11 days). This leave is increasingly often used by fathers. However, according to a report
published in 2005,"" only two out of three fathers used the 14 days. It is mostly executives
and some private sector employees who are still hesitant to use this right (because of
difficulty in taking time off and also because of the wages lost over the period). In order to

18" Cass. Soc. 11 March 2009, n° 07-41821.

190" Administrative Tribunal of Besangon, 24 March 2011, n°101222, AJDA juillet 2011, p. 1389.

1 DREES, Le congé paternité, novembre 2005, http://www.drees.sante.gouv.fr/IMG/pdf/erd42.pdf, accessed
22 October 2012.
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make it more attractive for fathers it will be necessary to increase the benefit. A proposal was
recently made by the head of the Medef, the main employers’ organization, Laurence Parisot,
to make the paternity leave mandatory.

A longer leave could also increase the involvement of fathers. Parental leave is mainly
taken by women and this could have negative consequences on the position of women on the
labour market. One of the gaps in French legislation is that there is no incentive to get fathers
to share the parental leave. The same can be said for part-time work.

2.2. Self-employment

The main problem for self-employed women is the fact that the benefits are not very high and
only paid during a short period. Therefore, many self-employed women do not interrupt their
activities for pregnancy- or maternity-related reasons or do so only for a very short period.

2.3. Access to and the supply of goods and services

In France, there has been very little debate regarding sex-segregated services in general and
regarding the implementation of the Directive. No example of potentially discriminatory
practices toward pregnant women has been noticed. The French airline, Air France, allows
pregnant women to fly. There is no restriction in health and safety access. No case about
restricted access to services regarding pregnant women has been noted.

2.4. Additional information
There is no additional information to report.

3. Involvement of other parties

If NGOs and civil organisations can play a role, the two main actors, in shaping the key issues
related to pregnancy and/or maternity leave, are the national equality body (first the Halde
and now the Protection of Rights Body) and the social partners.

A recent case about entertainment workers, published in the last annual report of the
Protection of Rights Body,'** highlights some of the gaps in the legislation covering this field
and the role this Body can play. In France, entertainment workers have a specific
unemployment scheme. Some women submitted their cases to the Protection of Rights Body
when they realised that they were not always entitled to the daily maternity benefit, and that
the period of maternity leave was not included entirely as a period of work for the calculation
of unemployment benefit. For the Protection of Rights Body, this situation clearly constituted
discrimination based on pregnancy contrary to French and European legislation. The
Protection of Rights Body presented its observations to the Social Security Tribunal, which
also considered that the situation was discriminatory.

The Protection of Rights Body also has an important information role.

Regarding social partners, since 2001, at company level, the employer has the duty to
negotiate with trade unions in order to define the objectives concerning equality between men
and women in the enterprise and to design the measures to be implemented in order to achieve
these objectives. A decree was adopted (7 July 2011) to specify the content of the collective
agreement and more importantly, sanctions are now prescribed when enterprises employing at
least 50 employees have not concluded any agreement on sex equality. An annual report on
collective bargaining in France is published every year in June and presents the general
figures on collective agreements concluded in the year before. According to the report
published in 2011, despite a legal framework based on the obligation to negotiate on gender
issues, the number of collective agreements on gender equality is still insufficient. However,
the report notes an improvement in the quality of the agreements concluded.'”® The last report

192 Rapport annuel 2011du défenseur des droits, http://www.defenseurdesdroits. fr/documentation, accessed
16 July 2012.

195 Ministére du travail, La négociation collective en 2010, Bilan et Rapport, 2011
http://lesrapports.ladocumentationfrancaise.fr/BRP/114000388/0000.pdf, accessed 12 July 2012.
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published in 2012 notes that the number of collective agreements on equality have
particularly increased in 2011 at the level of companies. This is a consequence of the new
system of sanctions adopted in 2011. The content of the agreements has improved and some
good practices are presented (most of them deal with the issue of wages), including measures
on working hours (possibility to pay for a full contribution to pension when working part-
time, development of opportunities for telework).'**

A recent report'”> presents 10 good practices in companies to improve the situation of
women. The main idea is that the situation could only improve if men get more involved in
the family.

The main good practices identified are the following: to fight gender stereotypes, to fight
long hours at work (in French managerial culture, it is necessary to stay at work for long
hours), to recognize the role of fathers in companies, to organize an annual family day in
companies, to extend the duration of paternity leave and parental leave (used by men), to
extend the use of part-time work for men, to enhance the practice of telework, and to make
managers aware of the link between gender balance and economic performance. For example,
to encourage paternity leave some companies offer fully paid leave or also provide better
information on paternity leave. For part-time work, some companies experiment with annual
part-time work, where it is possible not to work during school holidays.

4. Enforcement and effectiveness

4.1. General

In France, pregnancy and maternity rights are important and are combined with an active
childcare policy. Even if this policy and the rights could be improved, France still has a high
employment rate of women (around 60.1 %, against 68.5 % for men).

4.2. Legal redress
In terms of the defence of rights, there are no specific provisions regarding the enforcement of
pregnancy, maternity, adoption, parental or paternity leave rights. All mechanisms applying to
discrimination (system of proof, Equality Body) also apply without specificity. Financial
support is possible through legal aid on the usual conditions.

There is no information about a possible increase of case law on pregnancy
discrimination. However, the annual reports of the Halde and of the Protection of Rights Body
clearly show a significant increase in claims based on pregnancy (see above).

4.3. Access to information
In 2010, the Halde published an information leaflet on women’s rights in case of
pregnancy.'*® A number of lawsuits on discrimination based on pregnancy have also received
extensive attention in the media and this may have improved the awareness of women
regarding their rights. Recently also, some articles were published on the situation of women
lawyers frequently dismissed after maternity leave. According to a report published by the
Paris Bar in November 2009,"” 71 % of women state that they had difficulties during their
pregnancy, 1 woman out of 5 had a maternity leave that was too short, 25 % did not take any
maternity leave, and 7 % were dismissed after their maternity leave. The publication of this
report and the publication of some examples could lead to an improvement of the situation.

In 2011, another article was published on the maternity leave for academics.'” Here
again, the situation of women on maternity leave at the universities was criticized. Indeed,

194 Ministére du travail, La négociation collective en 2011, Bilan et Rapport, 2012, http://travail-emploi.gouv.fr/

IMG/pdf/Bilans_et_rapports_-_la_negociation_collective_en_2011.pdf, accessed 12 July 2012.

J. Ballarin Parentalité et égalité professionnelle hommes-femmes: Comment impliquer les hommes? Rapport
remis 8 Madame Claude Greff, Secrétaire d’Etat chargée de la famille, février 2012, http://www.social-
sante.gouv. fr/IMG/pdf/Rapport_Ballarin_-_Fevrier 2012.pdf, accessed 12 July 2012.

19 http:/halde.defenseurdesdroits.fi/IMG/pdf/Depliant_grossesse.pdf, accessed 17 October 2012.

7" Source Avocat Profession Le Magazine, novembre 2009.

1% 0. Bui-Xuan, ‘Le congé maternité des enseignantes-chercheures’ Droit et Société, 2011/1.
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most of the time the duration of the maternity leave depended on the moment of the
childbirth. The situation is slowly changing now. For example, my university has just changed
the rules on maternity leave. Now, the duration of the maternity leave no longer depends on
the moment of the childbirth, but it will be the same for all women and will correspond to an
annual decrease of the number of teaching hours.

These two examples show that highly qualified women are not protected against
discrimination because of pregnancy and maternity leave.

GERMANY - Ulrike Lembke
1. Existing legislation and case law

1.1. Employment

There is no explicit legislation combating pregnancy and maternity discrimination other than
the General Equal Treatment Act (Allgemeines Gleichbehandlungsgesetz, AGG)."” Any less
favourable treatment of a woman in the field of employment due to her pregnancy or
maternity is legally defined as direct discrimination on the grounds of sex. There are no
differences in how statutory regulations concerning the protection of pregnancy, maternity
and parenthood apply depending on whether the State or a private employer is involved (but
collective agreements or by-laws might differ). The size of the employer may be relevant for
the opportunity to use parental leave in the form of part-time work. Small and very small
employers (with fewer than 15 employees) are not legally obliged to give their consent to a
reduction of working hours, e.g. if the employer prefers a replacement.

Pregnant and breastfeeding workers, maternity leave and allowances, paternity leave

During their pregnancy, employees may not perform work that is dangerous to their own
health or that of the unborn child under the Maternity Protection Act (Mutterschutzgesetz,
MuSchG)*™ — the same protection is granted for civil servants under the Maternity Protection
Order (Mutterschutzverordnung, MuSchVO). Pregnant and breastfeeding employees and civil
servants also enjoy special protection, such as additional breaks or the possibility to sit down
or the prohibition on night work. Additional breaks for breastfeeding are defined as working
time and may not cause a loss of earnings or the need for subsequent work. The employer
must grant a dispensation to the pregnant or breastfeeding employee for the purpose of
medical examinations concerning pregnancy or maternity and of examinations or other
activities by the midwife. The state employer may not refuse his consent to the shortening of
parental leave and returning to work on the grounds of a pregnancy-related medical
employment prohibition.*"’

The MuSchG grants pregnant employees a right to a fully paid leave six weeks before,
and eight weeks after childbirth. To be precise, the term ‘maternity leave’ is misleading. The
MuSchG prohibits any employer from requiring a pregnant woman to work for these fourteen
weeks. During the prenatal protection period, the pregnant worker is allowed to work
voluntarily as long as she remains free to withdraw her consent at any time. The prohibition
of work in the postnatal protection period does not include any exceptions. Due to this
concept of maternity leave, the question of ‘returning to the job’ does not arise because the

199 Allgemeines Gleichbehandlungsgesetz of 14 August 2006, Official Journal (Bundesgesetzblatt BGBI), part I
p. 1897.

20 Gesetz zum Schutz der erwerbstitigen Mutter (Mutterschutzgesetz) of 24 January 1952, Official Journal
(Bundesgesetzblatt BGBI), part I p. 2318.

21 See Higher Administrative Court of Saxony-Anhalt, judgment of 21 April 2011, 1 L 26/10: direct
discrimination on the grounds of sex.
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d.* (For example: The holiday entitlement is

employment relationship remains unaffecte
completely preserved.)

Pregnant workers may not be dismissed during their pregnancy and four months after
childbirth,*” except under exceptional circumstances not related to the pregnancy™* and with
the special approval of the supervising authority. When the employee herself terminates the
contract with her employer during maternity leave and the contract is re-entered into within a
year after the confinement, the law presumes the labour relation uninterrupted with regard to
the duration of the employment as a condition for benefits, premiums or promotion. Any other
disadvantage suffered by an employee due to her pregnancy is covered by the AGG.

During maternity leave, employees are entitled to maternity allowances in the amount of
their last net income. Maternity allowances are financed by sharing the costs between the
statutory health insurance and all employing enterprises under a complicated contribution
procedure. In the past, the costs were shared between the statutory health insurance and the
concrete employer of the pregnant or breastfeeding worker until the Federal Constitutional
Court declared this regulation to be unconstitutional due to its gender-discriminatory
effects.””

Paternity leave is not granted under German law, but civil servants can apply for a day’s
special leave on the occasion of their partner’s confinement.

Parental and adoption leave
Parental and adoption leave is provided under Sections 15-21 of the Federal Law on Parental
Allowance and Parental Leave (Bundeselterngeld- und Elternzeitgesetz, BEEG).*” Mothers
and fathers are entitled to parental leave up to three years after birth or, in the case of an
(intended) adoption or full-time foster care, beginning with the child’s entry into the
household. Parental leave requires that the child lives in the parent’s household, that the
parent cares for the child personally and that the parent does not work more than 30 hours a
week during parental leave. The parental leave can be taken by performing part-time work
when employer and parent agree upon the conditions. The employee is entitled to the
employer’s consent to a reduction of working hours when he or she has been working for an
employer with more than 15 employees for more than six months, unless there are urgent
adverse operational reasons. The employer bears the burden of presentation and proof for the
adverse operational reasons and he/she has to present a comprehensive organisational concept
with working time regulations.””” The holiday entitlement of the employee can be reduced by
one twelfth for every month of parental leave.

The BEEG provides for a parental allowance to parents for up to 14 months,” provided
that at least two months are taken by the other parent (normally the father), otherwise the
parental allowance is limited to 12 months. The allowance amounts to 67 % of the average

208

292 The Labour Court of Wiesbaden, judgment of 18 December 2008, 5 Ca 46/08, decided that the transfer to a
non-equivalent post after maternity leave is direct discrimination under the AGG and that the pregnant worker
has to be awarded compensation.

Before, German courts confirmed the dismissal of pregnant workers when they did not reveal an actual
pregnancy during their recruitment. It was not until 2003, that the Federal Labour Court, judgment of

6 February 2003, 2 AZR 621/01, decided that questions concerning the possible pregnancy of a female
candidate are unlawful.

204 See Administrative Court of Darmstadt, judgment of 26 March 2012, 5 K 1830/11.DA.

295 Federal Constitutional Court, judgment of 18 November 2003, 1 BvR 302/96. For further information see
Riidiger Krause ‘Schutzvorschriften und faktische Diskriminierung’ in: C. Hohmann-Dennhardt et al. (ed.)
Geschlechtergerechtigkeit. Festschrift fiir Heide Pfarr pp. 392-404 Baden-Baden, Nomos 2010.

Gesetz zum Elterngeld und zur Elternzeit (Bundeselterngeld- und Elternzeitgesetz, BEEG) of 5 December
2006, Official Journal (Bundesgesetzblatt BGBI), part 1 p. 27-48.

27 The Federal Labour Court, judgment of 15 December 2009, 9 AZR 72/09, decided that the employer’s wish for
the performance of certain tasks in full-time employment does not constitute an adverse operational reason, not
even when the tasks of a leading position are in question. This was approved by the State Labour Court of
Rhineland-Palatinate, judgment of 22 November 2011, 3 Sa 305/11, which stresses the necessity of the
fundamental importance of operational reasons to be identified as urgent and adverse.

Parental allowances under state law must not exclude the entitlement on the grounds of the nationality of the
parents, see Federal Constitutional Court, judgment of 7 February 2012, 1 BvL 14/07.
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salary of the parent using the leave, but may not surpass EUR 1 800 and may not be less than
EUR 300.>” The parents can take parental leave simultaneously or one after the other, but
simultaneous parental leave results in a significantly reduced amount of the allowance.
Surprisingly, the Federal Social Court decided that the applicable regulations for calculating
the amount neither violate the constitutional protection of the family, especially the free
decision on the optimal division of labour between the parents, nor the principle of equality,
especially gender equality.*'”

From the moment of applying for parental leave (but not more than eight weeks before
the leave starts) up to the end of the parental leave, parents enjoy special protection against
dismissal: they may not be dismissed except under special circumstances such as a threat to
the employing company’s existence or its (partial) closure’' and with the approval of the
supervising authority. Dismissal by the end of the parental leave can become effective when
the notice of termination was given at least three months before. The BEEG does not cover
the right to return to the former job or to an equivalent post or to benefit from any
improvement of working conditions.

Under Section 16(3) of the BEEG, female employees expecting another child cannot
terminate their parental leave to switch to maternity leave with clearly better conditions.
Several administrative courts decided that this legislation constitutes an infringement of
Article 14(1) of Directive 2006/54/EC.*"

1.2. Social security and pension rights

Women insured under the statutory health insurance are entitled to medical and midwife care,
medication, confinement in hospital, domestic care and a household assistant due to their
pregnancy and maternity under the MuSchG. During maternity and parental leave, employees
remain entitled to the benefits of the statutory unemployment, health, care and retirement
insurance schemes without contributions. Contributions to private insurances and voluntary
insurance under the statutory health system as well as contributions related to part-time work
during parental leave have to be paid.”"> Moreover, the contributions to private insurances are
increased by the contributions for the newborn.

Average contributions to the statutory pension funds are legally considered to be paid for
child-raising periods up to three years after birth. Thus, the raising parent (usually the mother)
is entitled to a supplemental pension of EUR 78 per month and child. Parents working part-
time after the third and before the tenth birthday of the child and not earning an average
income can apply for a further increase of their pension entitlement. The raising of more than
one child at a time leads to a further increase as well. Only one parent can apply for the
supplemental pension.

Unemployed mothers are entitled to maternity allowances that might substitute their
unemployment assistance or increase their unemployment benefits. From the 13" week of
pregnancy on, unemployed mothers can apply for allowances to meet additional requirements
in the amount of 13 % of their regular unemployment assistance as well as a one-off amount
for the basic equipment of their newborn child. After long-term parental leave, employees
might suffer from reduced unemployment benefits due to the calculation which is not based

29 The amended provisions of the BEEG entering into force in 2013 will provide for siblings’ bonuses (10% of

the parental allowances and at least EUR 75) and an additional allowance of EUR 300 per child in case of
multiple births.
210 Federal Social Court, judgment of 15 December 2011, B 10 EG 1/11 R.
2! Due to the Administrative Court of Oldenburg, judgment of 20 February 2012, 13 A 451/11, the restructuring
of an employing company or parts of it may be equated with partial closure. This decision gives additional
latitude for employers to dismiss caring parents, especially in times of economic crisis.
Administrative Court of Berlin, judgment 15 May 2012, 7 K 48/11, and Administrative Court of Augsburg,
judgment of 29 September 2011, Au 2 K 11/1018. Concerning identical regulations for civil servants:
Administrative Court of Gie3en, judgment of 18 March 2010, 5 K 1084/09.GI.
Contributions to private insurances related to self-employed part-time work during parental leave are not taken
into account for the calculation of parental allowances and can thus result in a profoundly reduced amount of
parental allowance, see Federal Social Court, judgment of 5 April 2012, B 10 EG 6/11 R.
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on the average salary during the past three years before the unemployment but on a fictitious
salary which the applicant could have earned at the time when the application is submitted.*"*

Parents with disabilities are entitled to a household assistant when they wish childcare at
home but cannot manage it without help due to their disabilities.*"

A major problem for members of the liberal professions is that child-raising periods are
not taken into account by every professional pension fund, although the Federal
Constitutional Court decided that professional pension funds for lawyers have to offer non-
contributory membership during child-raising periods for up to three years to meet the
requirements of the gender equality principle under the German constitution.”'® Nowadays,
some of the professional pension funds offer non-contributory membership for up to three
years but no solutions for part-time work after childbirth, which is the norm in the liberal
professions. Members of the liberal professions can apply for benefits from the statutory
pension funds when their professional pension fund does not pay for child-raising periods. For
children born after 1991, child-raising periods for up to three years can be taken into account.

1.3. Self-employment

Helping spouses and self-employed women are not covered by the MuSchG.*'” In the opinion
of the Ministry for Family, Seniors, Women and Youth, there is no necessity to implement
Article 8 of Directive 2010/41/EU in national law,*"® because self-employed women who are
voluntarily insured under the statutory health insurance including sickness benefits are
entitled to maternity allowances in the amount of these sickness benefits (usually 70 % of
their former income).*'’ The Federal Constitutional Court decided that the unequal treatment
between employees and self-employed women related to maternity allowances is compatible
with the general principle of equality under the German constitution.”® Quasi-subordinate
workers for public service broadcasting are entitled to maternity leave and maternity
allowances under the applicable collective agreements.

Self-employed parents are not entitled to parental leave because there is no employer to
whom such a claim can be addressed. But they are entitled to parental allowances on the same
conditions as employees. With the provisions of the BEEG, the differences between employed
and self-employed parents were substantially reduced, but the calculation of the amount of
parental allowances for self-employed parents still places them at a disadvantage.

1.4. Access to and the supply of goods and services

The provisions of Directive 2004/113 have been implemented by the AGG. But the definition
of pregnancy and maternity discrimination as direct sex discrimination does not apply beyond
the field of employment. Under Section 20(2) of the AGG, costs related to pregnancy or
maternity may on no account lead to payment of different premiums and benefits by private-
law insurances. Apart from this special provision,*' pregnancy and maternity discrimination
is not explicitly addressed concerning the access to and the supply of goods and services.
Under Section 193(6) of the Insurance Contract Act (Versicherungsvertragsgesetz, VVG),**

1% The Federal Social Court, judgment of 25 August 2011, B 11 AL 19/10 R, decided on the applicable law and

found no indirect discrimination on the ground of sex.

State Social Court of Lower Saxony, judgment of 23 February 2012, L 9 SO 26/11; proceedings are pending

before the Federal Social Court.

218 Federal Constitutional Court, judgment of 5 April 2005, 1 BvR 774/02.

217 See Georg Pepping in: F. Rancke (ed.) Mutterschutz, Elterngeld, Elternzeit. Handkommentar Section 1
MuSchG para.26 ff., Baden-Baden 2007.

218 See Parliamentary Publication (Bundestags-Drucksache) 17/9615 p. 53 ff.

2% Concerning the problems involved see Social Court of Reutlingen, judgment of 24 June 2010, S 14 KR
3892/09.

220 Federal Constitutional Court, judgment of 3 April 1987, 1 BvR 1240/86.

2! private health insurances are the main problem, see Higher Regional Court of Hamm, judgment of 12 January

2011, 20 U 102/10, I-20 U 102/10: compensations in the amount of EUR 2 000 for the non-pecuniary damage

suffered by the applicant whose private health insurance was terminated due to her alleged concealing of

pregnancy complications.

Gesetz liber den Versicherungsvertrag (Versicherungsvertragsgesetz) of 23 December 2007, Official Journal

(Bundesgesetzblatt BGBI), part I p. 2631.
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private insurance companies are obliged to grant benefits for pregnancy and maternity even
when the contributions remained unpaid temporarily at some point.

2. Gaps in national law
2.1. Employment

Recruitment process

Some employers still show reluctance to employ women of child-bearing age, especially in
leading positions, but this behaviour is difficult to prove in court.”> And their reluctance can
hardly be addressed legally because it is grounded on cultural reasons®* such as the image of
the always-available model employee which is hostile to family life, the assumption that
decision-making positions cannot be filled by part-time work, persisting gender and maternity
stereotypes and the fact that the reconciliation of work and family life is still a ‘female
problem’. The increasing labour shortage might cause a fundamental rethink. This can be
supported by the establishment of sufficient childcare institutions, school hours compatible
with full-time work, emergency care arrangements, legal provisions for long-term flexible
hours models, qualified part-time work, measures to ensure employability after long-term
leave and the repeal of adverse legal provisions such as the regulation of matrimonial tax
splitting especially discouraging to mothers who wish to work.

Employment relations and conditions of employment

The legal protection of pregnant and breastfeeding workers is extensive in some areas. Many
working activities are generally prohibited although mothers(-to-be) might prefer to do their
normal work with some exceptions for actually dangerous activities.”” Female employees call
for sector-specific catalogues of non-risky activities, being the same in all federal states, and
for greater active involvement of the pregnant or breastfeeding employee herself.

Female employees may suffer disadvantages in promotion decisions due to their
pregnancy or maternity,””® but their legal protection faces the problem of proof.
Discrimination can only be proved in rare cases: Contrary to her justified expectations, a
pregnant employee was not promoted to a management position and in this context was told
that she should look forward to her childbirth and motherhood. The labour courts decided that
the employer had failed to prove the non-discriminatory character of his promotion decision:
his statement that he chose the best candidate was not sufficient in the light of his former
remark about motherhood.”” The courts awarded compensation in the amount of
EUR 17 062,50.

Apart from this, the legal situation is complex and fragmented, but it seems that
employees in the civil service™ might enjoy better protection against disadvantages
connected to parental leave and childcare. Some collective agreements for the civil service
and private employment relationships do not take parental leave into account concerning the

22 See Federal Labour Court, judgment of 24 April 2008, 8 AZR 257/07, which tries to ease the burden of proof

within the legal framework.

See the 2010 study on career perspectives of working mothers by Y. Ziegler & R. Graml, conclusion on

http://www.spitzenfrauen-bw.de/fileadmin/News/graml_gip_2_ 2011.pdf, accessed 19 August 2012.

See for criticism concerning medical professions: http://www.aerztezeitung.de/politik gesellschaft/

berufspolitik/article/810724/schwangere-aerztinnen-wenn-mutterschutz-diskriminierung.html, accessed

18 August 2012.

226 See the 2010 study by Y. Ziegler & R. Graml, footnote 26.

227 Federal Labour Court, judgment of 27 January 2011, 8 AZR 483/09, and State Labour Court of Berlin,
judgment of 28 June 2011, 3 Sa 917/11.

228 Federal Labour Court, judgment of 24 May 2012, 6 AZR 586/10: entitlement to bonuses and additional
payment; State Labour Court of Munich, judgment of 29 September 2011, 4 Sa 452/11: higher remuneration
grade; Administrative Court of Saarland, judgment of 4 July 2007, 2 L 500/07: promotions. Moreover, the
maximum age for appointing a probationary official can be extended for three years due to child-raising
periods under the career regulations of the states (Laufbahnverordnungen).
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assignment to a higher wage group. According to case law, this indirect discrimination is
justified by the lack of work experience of parents who have taken parental leave.”*’

Section 16(3) of the BEEG constitutes an infringement of Article 14(1) of
Directive 2006/54/EC (see above) and must be repealed.

Remuneration

Occupational pension schemes are covered primarily by the Act on Occupational Pension
Schemes (Betriebsrentengesetz, BetrAVG)™" and additionally by the AGG. The AGG is
applicable insofar as the BetrAVG, which applies to benefits for retirement, invalidity, or for
surviving family members under occupational pension schemes set up by private employers,
does not contain special precedent provisions.”' The BetrAVG does not contain a prohibition
on sex discrimination and the courts are mainly concerned with age discrimination if any. The
consideration of periods of maternity leave depends on the applicable by-laws or the
applicable collective agreements. The Federal Labour Court held that the failure to take
periods bringing up children into consideration for the purpose of occupational pensions
constitutes neither direct nor indirect discrimination on the grounds of sex and does not
violate European or national constitutional law.>* Normally, the employee has the
opportunity to pay her contributions to the occupational pension schemes during parental
leave, or the occupational pensions can be deferred for up to three years.

In the civil service, occupational pensions are calculated by means of a points system.
The statutory period of maternity leave is fully taken into consideration for the purpose of
occupational pensions.”” Parental leave under the BEEG is considered on the basis of a
fictitious income of EUR 500 per month and child since 2002. Further periods of bringing up
children are not taken into account. Civil servants may lose their entitlements to the Christmas
bonus during parental leave under some states’ law (e.g. Hamburg).

Termination of the employment contract

There is no more comprehensive evidence of pregnant women or young mothers being forced
out of their employment, but a significant number of women have reported problems when
returning to their job.”** The legal protection against dismissal of pregnant women is very
strict and effective.” Legal protection against dismissal because of maternity or parenthood
in general faces the problem of proof and thus clearly demonstrates the limitations of legal
provisions. The same is true for fixed-term contracts not being renewed for reasons connected
to pregnancy, maternity or parental leave: this discrimination can only be proved in rare

22 Federal Labour Court, judgment of 27 January 2011, 6 AZR 526/09, State Labour Court of Baden-
Wiirttemberg, judgment of 17 June 2009, 12 Sa 8/09, and Labour Court of Heilbronn, judgment of 3 April
2007, 5 Ca 12/07. The hope remains that no other justifications are accepted, see State Labour Court of Baden-
Wiirttemberg, judgment of 17 January 2012, 22 Sa 7/11: Contractually agreed profit participation must not be
reduced due to the consideration of parental leave.

Gesetz zur Verbesserung der betrieblichen Altersversorgung (Betriebsrentengesetz) of 19 December 1974,

Official Journal (Bundesgesetzblatt BGBI), part 1 p. 3610.

BL Federal Labour Court, judgment of 11 December 2007, 3 AZR 249/06, see also T. Cisch & V. B6hm ‘Das
Allgemeine Gleichbehandlungsgesetz und die betriebliche Altersversorgung in Deutschland’ Betriebsberater
2007 pp. 602-610, and G. Hellkamp & B. Rinn ‘Gleichbehandlung in der betrieblichen Altersversorgung nach
dem AGG’ Betriebliche Altersversorgung 2008, pp. 442-448.

22 Federal Labour Court, judgment of 20 April 2010, 3 AZR 370/08.

23 The Federal Constitutional Court, judgment of 28 April 2011, 1 BvR 1409/10, decided that the failure to take

maternity leave of before 1990 into account was unconstitutional. See as well Federal Court of Justice,

judgment of 1 June 2005, IV ZR 100/02, with regard to the applicable European directives.

See the 2010 study by Y. Ziegler & R. Graml, footnote 26, and the facts presented in the decision of the State

Labour Court of Hamm, judgment of 14 June 2011, 14 Ta 289/11, which moreover doubts that the legal period

of time for compensation claims in these cases is compatible with European law.

235 The Labour Court of Dresden, judgment of 23 November 2010, 9 Ca 576/10, held a dismissal because of the
sole intention of an employee to become pregnant to be invalid and awarded compensation. Concerning the
differences between the legal protection against dismissal during pregnancy and maternity leave on the one
hand and during parental leave on the other based on European law see: Administrative Court of Darmstadt,
judgment of 26 March 2012, 5 K 1830/11.DA.
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cases.”® The contractual reduction of full-time work to permanent part-time work in case of
maternity or parental leave constitutes a direct discrimination on the grounds of sex.>”’

Involvement of fathers

The BEEG provides for a parental allowance to parents for up to 14 months, provided that at
least two months are taken by the other parent, otherwise the parental allowance is limited to
12 months. ‘The other parent’ is usually the father. Some courts have considered the
requirement of caring by the other parent without any exceptional provision to be in breach of
the Constitution by violating the freedom of choice concerning the division of work and
parental care.”® The Federal Constitutional Court held the BEEG to be in accordance with the
Constitution by very shortly recalling the importance of gender equality, the necessity to
overcome existing gender-role allocations and the legislative discretion including incentives
for more partnership-based divisions of work and parental care.”’

About one quarter (25.3 %) of fathers took parental leave and received parental
allowances in 2010.>*” But 76 % of these fathers took parental leave for the minimum
duration of two months to save their entitlement to parental allowances. In most cases, this
short period of childcare took place in parallel with maternity leave or parental leave of the
mother. Only 6 % of fathers taking parental leave decided on a childcare period of 12 months.
The vast majority of men work full time and their working time increases when they become
fathers, whereas around half of the women work part time and their working time decreases
when they are mothers.”*' There is still a long way to go before the equal division of labour
becomes the norm. The main causes are persisting gender stereotypes, the legal framework of
parental leave (the two additional months are called ‘father’s months’) and the gender pay
gap. Newspapers sometimes report on discrimination of male employees who have used their
rights to parental leave or part-time work, but more comprehensive evidence on an academic
level is not available.***

2.2. Self-employment

Self-employed mothers are faced with prejudices and stereotypes. On the one hand it is still
broadly believed in (western) Germany that toddlers will suffer irreparable harm when they
are not raised by their mothers at home.?** On the other hand, working mothers might be
perceived as being less committed and reachable.** It is difficult to tackle these cultural
norms by law. But self-employed parents complain about the statutory regulations on the
calculation of parental allowances as well.**® The amended BEEG entering into force in
2013** will provide for the consideration of voluntary contributions to statutory social
security systems and fixed operating costs of 25 % of the income. Whether the situation of
self-employed parents will improve remains to be seen because of the hardly understandable

28 See Labour Court of Mainz, judgment of 2 September 2008, 3 Ca 1133/08: When the mother of the pregnant
employee called the employer to ask why the fixed-term contract of her daughter was not renewed in spite of
prior promises, the employer plainly told her that the reason was the pregnancy of the employee. The judicial
proceedings are pending before the State Labour Court of Mainz.

27 State Labour Court of Cologne, 11 August 2011, 6 Sa 1561/10.

28 State Social Court of Bremen and Lower Saxony, judgment of 13 April 2011, L 2 EG 20/10.

29 Federal Constitutional Court, judgment of 19 August 2011, 1 BvL 15/11. Concerning the incentives for paid

employment of mothers see Federal Constitutional Court, judgment of 6 June 2011, 1 BvR 2712/09.

Federal Agency for Statistics, https://www.destatis.de/DE/PresseService/Presse/Pressemitteilungen/2012/06/

PDI12 221 22922 .html, accessed 19 August 2012.

21 hittp://www.boeckler.de/38985.htm, http://www.boeckler.de/40586.htm, accessed 19 August 2012.

22 But see G. Vedder & J. Reuter (ed.) Die Vielfalt der Work-Life-Balance Miinchen 2008.

2% See B. Vinken Die deutsche Mutter: Der lange Schatten eines Mythos Frankfurt 2007.

24 See Arbeitsgemeinschaft Anwiltinnen (ed.) Anwiltin und Mutter — Klar geht das! Berlin 2012 p. 42,

http://www.dav-anwaeltinnen.de/data/files/davin/docs/TextfertigAnwaeltin_und Mutter.pdf, accessed

19 August 2012. More comprehensive research on this topic is not available.

See R. Lithr Wenn Selbststindige Kinder kriegen August 2012, http://www.mediafon.net/upload/mediafon

kinder kriegen.pdf, accessed 19 August 2012. But see further Federal Social Court, judgment of 5 April 2012,

B 10 EG 6/11 R, rejecting such claim.

26 See Federal Council Publication (Bundesrats-Drucksache) 347/12.
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complexity of the amendments. Every self-employed mother should be entitled to maternity
allowances whether insured under the statutory system or not, and the regulations granting
parental allowances should be understandable and encourage self-employed persons to
become parents.

According to the prevailing opinion of legal commentaries, quasi-subordinate workers
are not entitled to maternity leave and maternity allowances under the MuSchG.*"’ With
regard to the criteria of comparable need for social protection, these mothers(-to-be) should be
covered as well.

2.3. Access to and the supply of goods and services

Women insured in the statutory health system can benefit from its full protection and
moreover, they are entitled to special benefits related to their pregnancy or maternity. But it is
becoming more and more difficult to choose a delivery method and place outside the hospital.
One reason is that midwives are not appropriately paid by the health insurance schemes and at
the same time, the contributions to their professional liability insurance have massively
increased.** Thus, more and more independent midwives give up work.

When pregnant women try to enter into contracts with private health insurances they
might face discriminatory practices.’*’ Some insurance companies deny new contracts after
the third month of pregnancy, some impose waiting periods of up to one year, some demand
additional contributions (not only during the pregnancy but permanently) and some will only
contract on the condition that benefits for the pregnancy and childbirth are excluded.*”

There are no indications that pregnant women or women on maternity leave have been
denied or offered limited access to state/regional/municipality financial or non-financial
benefits. (On the contrary: state institutions and companies offer special services for pregnant
women and young mothers, for example extra time and courses in public swimming pools.)
Pregnant women or parents without a well-earning partner, especially single parents, might
face problems in the area of financial services offered by private companies.””' For example,
many banks do not consider parental allowances as income for their credit ratings.

Breastfeeding in public is not legally prohibited or restricted in Germany.**> But many
people have serious problems watching it and mothers report hostility by other passengers in
public transport, passers-by, customers or owners of hotels or restaurants. It is highly doubtful
whether this problem can be solved by legal measures.

2.4. Additional information
There is no additional information to report.

3. Involvement of other parties

The Minister for the Family, Senior Citizens, Women and Youth has set up a programme in
cooperation with leading industry associations to promote family-friendly working
environments in German companies.” The programme includes a network of more than
4200 companies, a competition for the most family-friendly companies (differentiated
according to their size), concepts for family-friendly working hours and a support programme
for company-supported day-care facilities for children. Moreover, there are local alliances

7 H. Buchner & U. Becker Mutterschutzgesetz und Bundeselterngeld- und Elternzeitgesetz Section 1 MuSchG
para.90, Miinchen 8th ed. 2008; P. Meisel & H.-H. Sowka Mutterschutz und Erziehungsurlaub Section 1
MuSchG para.21, Miinchen 5th ed. 1999; G. Pepping in: F. Rancke (ed.) Mutterschutz, Elterngeld, Elternzeit.
Handkommentar Section 1 MuSchG para.30, Baden-Baden 2007; B. Willikonsky Kommentar zum
Mutterschutzgesetz Section 1 MuSchG para.17, Neuwied 2nd ed. 2007. For further information see M. Miiller
Die Arbeitnehmerdhnliche Person im Arbeitsschutzrecht, Frankfurt 2009.

See M. Albrecht et al. Versorgungs- und Vergiitungssituation in der auferklinischen Hebammenhilfe Berlin 2012.
See http://wirtschaft.t-online.de/pkv-keine-vertracge-fuer-schwangere/id_45689000/index, accessed 19 August 2012.
2% Confirmed by the District Court of Hannover, judgment of 26 August 2008, 534 C 5012/08.

2! See http://www.online-finanzen.info/kredite/kredit-waehrend-schwangerschaft, accessed 19 August 2012.

22 1t is very interesting that only male exhibitionism in public is punishable under German law.

23 See http://www.erfolgsfaktor-familie.de/, accessed 20 August 2012.
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(cooperation of companies, associations, social partners, municipalities, trade unions, welfare
services, churches, families etc.) for the improvement of family-friendliness.**

The Hertie Foundation developed a list of criteria for the ‘work and family audit’” and has
promoted the family-friendliness of German companies since 1998, the Bertelsmann
Foundation supports individual as well as operational strategies for a better work-life
balance.”® The national equality body (Antidiskriminierungsstelle des Bundes) is not
especially engaged in matters of pregnancy, maternity and parenthood, maybe because of the
broad involvement of the Ministry.

The German Trade Union Federation (Deutscher Gewerkschaftsbund, DGB) tries to
promote the family-friendliness of companies by respective publications, conferences,
development of criteria, best practices, advisory services and general information.”’
Publications of the Association of German Chambers of Industry and Commerce (Deutscher
Industrie- und Handelskammertag, DIHK) especially aim at operational changes in small und
medium companies.”® But although many collective agreements include regulations
concerning maternity and/or parenthood,” most of them still show a lack of binding
regulations and of innovative working hours models.”® These deficiencies give rise to serious
concern because collective agreements play a very important role in German labour law.

4. Enforcement and effectiveness

4.1. General

Nearly 60 % of mothers (part-time: 54 %) and nearly 90 % of fathers (part-time: 5 %) are
employed in Germany. Normally, employers would not show any adversity to pregnancy and
maternity protection in public. (On the contrary, the Confederation of German Employers’
Associations (Bundesvereinigung der Deutschen Arbeitgeberverbinde, BDA) explicitly
rejected the draft law on childcare benefits (Betreuungsgeld) due to its adverse effects on the
working commitment of mothers and thus the gender equality in the labour market.)*®' But
the discussion about the extension of pregnancy and maternity rights by a decision of the
European Parliament caused rejection by employers and politicians of various parties, and led
to a debate on possible risks for the employment rate of women.*** This is not the normal state
of affairs in Germany: public discussions are generally characterised by strong rhetoric of
family-friendliness, the blessing of maternity and the necessity of reconciliation.

4.2. Legal redress

Pregnant employees and self-employed persons, breastfeeding mothers and parents in general
can claim their statutory rights (or rights granted by collective agreements or by-laws) by
judicial proceedings. Although courts try to ease the burden of proof (see above) or there is a
shift of the burden of proof under the AGG, the protection against pregnancy or maternity
discrimination still faces the practical problem of proof. Employers have learned not to
mention pregnancy or parenthood when placing pregnant employees or working parents at a
disadvantage or dismissing them. A further practical problem is the length of judicial

254
255
256

See http://www.lokale-buendnisse-fuer-familie.de/, accessed 20 August 2012.

See http://www.beruf-und-familie.de/index.php?c=15, accessed 20 August 2012.

See http://www.bertelsmann-stiftung.de/cps/rde/xchg/SID-F497E8ES-16FECF30/bst/hs.xsl/prj_91390.htm,
accessed 20 August 2012.

See http://familie.dgb.de/, accessed 20 August 2012.

28 DIHK & BMFSF]J (ed.) Familienorientierte Personalpolitik Berlin 2010, with strategies and best practices,
available on http:/www.bmfsf].de/BMFSFJ/Service/Publikationen/publikationen,did=17296.html, accessed
20 August 2012.

For best practices see: BMFSFJ (ed.) Familienfreundliche Regelungen in Tarifvertrdgen und
Betriebsvereinbarungen Osnabriick 2005.

260 See http:/www.boeckler.de/21165_21171.htm, accessed 20 August 2012.

261 See http:/www.arbeitgeber.de/www/arbeitgeber.nsf/res/0 A928606290F6 A27C1257A32004622F6/$file/Stn-
Betreuungsgeld.pdf, accessed 20 August 2012.

See for example http://www.euractiv.de/341/artikel/milliardenkosten-durch-europaeischen-mutterschutz-
003794, https://www.bavc.de/bave/web/web.nsf/id/li_ib 122009 stl.html, and http://www.spd-
kirchenthumbach.de/nt71.html, accessed 20 August 2012.
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proceedings: Courts seem actively to strive for short durations of the proceedings, but the
periods of maternity leave or parental leave are short as well. One more problem is that anti-
discrimination interest organisations do not have standing in court, but may only support
individual claimants. There is no case law (regarding pregnancy, maternity, adoption,
parental, or paternity rights) available which was initiated by trade unions within their
narrowly restricted right to bring actions before the labour courts.

4.3. Access to information

There is a broad variety of guides and other publications on pregnancy, maternity and parental
rights available on the Internet and from governmental bodies, state agencies or local
authorities. Social authorities, trade unions, works councils, welfare services and other
institutions offer counselling and support. These efforts are temporarily obstructed by the
complexity of the legal situation, especially concerning social security, but overall the access
to information is satisfactory. However, well-targeted publications and information to reach
particularly disadvantaged groups are still desirable.

GREECE - Sophia Koukoulis-Spiliotopoulos
1. Existing legislation and case law

The Greek Constitution requires that the State protect the family, marriage, motherhood and
childhood (Article 21(1)) and requires gender equality (Article 4(2)). These rules have
vertical and horizontal effect. Their scope is broader than that of EU law: it includes, inter
alia, matters related to maternity and parenthood. The courts, relying directly on these rules
and EU law, uphold claims on such matters (see 1.1.5. and 1.1.9. below). All courts review
the conformity of statutory provisions with the Constitution, EU law and ratified treaties and
set aside those they find contrary thereto.

Civil servants and permanent employees of legal persons governed by public law are
covered by the Civil Servants’ Code (CSC).” CSC provisions on leaves also apply to
permanent employees of local authorities”® and special categories of public officials, when
the relevant legislation refers to the CSC*® or is silent;** other such categories are covered
by specific legislation.**” CSC provisions also apply to persons employed by the State, legal
persons governed by public law and local authorities under a private-law contract of indefinite
duration;**® those employed by the same employers under a fixed-term contract are covered
by the lower private-sector standards.

The rules on leaves are therefore very complex, uneven and scattered, in several — often
amended and difficult to spot and combine — pieces of legislation. This creates legal
uncertainty, all the more so as, due to the reluctance of women to bring cases to the courts and
due to great delays in judicial proceedings, as explained below under 4.2.1., case law cannot
catch up with new legislation. There is no case law on maternity, paternity or parenthood
relying on Act 3896/2010 (OJ A 207/08.12.2010) transposing Directive 2006/54/EC, or even
on Act 3488/2006 transposing Directive 2002/73/EC, while Act 4075/ 2012 (OJ A
89/11.04.2012) transposing Directive 2010/18/EU is too recent. This means that problems of
interpretation accumulate and stereotypes persist. The situation is exacerbated by the growing
financial crisis.

28 Act 3528/2007, OJ A 26/09.02.2007, as amended.

264 This is provided by the Second Article of the CSC.

265 E_ g permanent state school teachers and female judges: maternity leave (1.1.4. below).

2% This is provided by Article 2(2) of the CSC.

%7 E.g. judges: curtailed parental leave (1.1.8. below); female military personnel: no post-confinement maternity
leave (1.1.4. below); male schoolteachers: no parental leave (1.1.8. below).

Article 4(5) Act 2839/2000, OJ A 196/12/09.2000.
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1.1. Employment

1.1.1. A general prohibition of direct and indirect discrimination related to pregnancy,
maternity and parenthood is based on several provisions of Act 3896/2010 transposing
Directive 2006/54. Article 3(1) prohibits ‘any forms of direct and indirect discrimination on
grounds of sex, in relation in particular to family status’ in all areas covered by this Act.
Article 3(4) stipulates that ‘less favourable treatment of women on grounds of pregnancy or
maternity constitutes discrimination in the cases of Decree 176/1997°%° [...] and Article 142
of Act 3655/2008”.*" Article 18 prohibits less favourable treatment of parents related to any
type of leave for raising or taking care of a child, and for adoption or fostering. This means
that the prohibition of discrimination includes all leaves granted by legislation which often
exceed minimum EU-law requirements. Let us recall that the ECJ also condemns adverse
treatment related to leaves granted by national legislation which exceed minimum EU-law
requirements.”’!

While Act 3896/2010 (like Act 3488/2006 transposing Directive 2002/73/EC) has copied
the Directive’s definition of indirect discrimination, there is no case law on such
discrimination related to maternity, paternity or parenthood.

1.1.2. The scope of Act 3896/2010 covers workers or candidates for employment in the public
and the private sector, and any relationship or form of employment, including contracts for
services and remunerated mandates (e.g. in-house lawyers), irrespective of the nature of the
services provided, persons who exercise liberal professions, vocational trainees and
candidates for vocational training (Article 17).

Judges, civil servants and employees of local authorities and other legal persons governed
by public law also enjoy constitutional guarantees against dismissal, downgrading and
transfer (Articles 87 and 103 of the Constitution). Persons employed by the State, local
authorities and other legal persons governed by public law under a private-law contract of
indefinite duration enjoy similar guarantees by virtue of legislation.””> Act 3896/2010 covers
all these workers. It also covers de facto employment relationships (without a valid contract);
this also results from legislation transposing Directive 92/85/EEC*” and legislation
prohibiting dismissal during pregnancy and for a period thereafter (see 1.1.11. below) which
refer to ‘working women’ in general.””*

1.1.3. Hiring: The employer must not refuse to hire a woman on grounds of pregnancy or
maternity. Where hiring is subject to presentation of a medical certificate, the pregnant
woman is hired without it when the medical examinations required are dangerous for her
health or the health of the foetus. In this event, the medical certificate is presented after expiry
of the maternity leave (Article 20(2) of Act 3896/2010). This concerns e.g. candidates for jobs
which involve the handling of food or drinks or direct contact with people (restaurants, hotels,
hairdressers etc.), who must have a ‘health booklet’ certifying that they do not suffer from an
infectious disease. When the assessment includes fitness tests, pregnant candidates must be
allowed to perform them after pregnancy.””” For pregnancy-related illness, see 1.1.5. and
1.1.11. below.

1.1.4. Maternity leave for women employed in the private sector is at least seventeen weeks
(119 days): eight weeks (56 days) before (mandatory) and nine weeks (63 days) after

269
270

Implementing Directive 92/85/EEC.

Providing for the additional six-month leave to mothers (1.1.4. below).

211 See e.g. ECJ Case C-284/02 Sass [2004] ECR I-11143 (maternity leave longer than 14 weeks).

72 Decree 410/1988, OJ A 191/18/30.08.1988.

°7 Decree 176/1997, O A 150/15.7.1997, as amended by Decree 41/2003, OJ A 44/21.02.2003.

2" SCPC, Civil Section, 892/2003 (unlawful dismissal of a de facto employed pregnant woman).

213 Athens Administrative Court of Appeal 396/2010; Larissa Administrative Court of Appeal 56/2006, relying on
the Constitution and Directive 76/207.
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childbirth. The wages are paid partly by the employer and partly by the woman’s social
security scheme®’® and a scheme of the Agency for Manpower Employment (OAED).?”’

Women covered by the CSC (see 1. above) receive a fully paid five-month maternity
leave (two months before and three after childbirth) plus two months for every birth following
the second; for multiple births, one month for each further child is added.*”® Adoptive mothers
receive three months of maternity leave (Article 52(4) CSC). Women employed by the State,
local authorities and other legal persons governed by public law under a private-law contract
of indefinite duration receive the same leaves. However, those working for the same
employers under a fixed-term contract receive the less favourable private-sector maternity
leave, and when they lack 200 days of previous employment, they are deprived of any income
during the leave. This obviously conflicts with Directives 92/85/EEC and 2006/54/EC (see
also 2.1.4. below). Sectoral collective agreements, such as those for bank personnel, have
extended the CSC maternity and parental leaves to the private sector workers that they cover.

Female judges,”” permanent state school teachers®® and policewomen™' are granted the
CSC maternity leaves. Female military personnel receive a five-month pregnancy leave, until
confinement only, while (compulsory) parental leave (for both parents) starts immediately
thereafter.”™® This does not serve the dual purpose of maternity leave, as recognised by the
ECJ (protecting a woman’s biological condition during and after pregnancy as well as the
special relationship between a woman and her child over the period which follows pregnancy
and childbirth), since the woman has no leave of her own after childbirth.”® Moreover, the
right to maternity leave must not be affected or substituted by the right to parental leave
which serves a different purpose.”*

Mothers employed in the private sector can take a further ‘special’ six-month leave, after
maternity leave or the agreed leave replacing reduced working hours (see 1.1.6. below),
which is paid by the OAED (cf. 1.1.4. above) at the legal minimum wage rate.*® This leave is
independent both from maternity and parental leave. It can be considered that it should be
available to both parents, since it follows maternity leave.”*®

1.1.5. A woman returning from maternity leave is entitled to the same post or an equivalent
post, on no less favourable terms and conditions, and to any improvement in working
conditions to which she would have been entitled in her absence (Article 16 of Act
3896/2010).

Prior to the transposition of Directives 2002/73/EC and 2006/54/EC, the Supreme Civil
and Penal Court (SCPC), Civil Section, relying on Act 1414/1983 transposing Directives
75/117/EEC and 76/207/EEC, Article 4(2) of the Constitution and Article 141(1) TEC (now
Article 157 TFEU), held that any prejudicial modification of the working conditions of a
woman returning from maternity leave constituted discrimination on grounds of sex.**’
However, it also held that a woman was not entitled to the pay rise (which would include
bonuses) given to all her colleagues who performed the same work, as she had been absent for

276 Article 11 of Act 2874/2000, OJ A 286/29.10.2000, which sanctions Clause 7 of the national general collective

agreement for 2000; Article 39 of Act 1846/1951, OJ A 179/21.06.1951.

http://www.oaed.gr/Pages/SN_46.pg, accessed 19 August 2012.

8 Article 52(1) CSC, as amended by Article 18 of Act 3801/2009, OJ A 163/04.09.2009.

29 Article 44(20) of Act 1756/1988, OJ A 35/1988 (Code on Courts’ Regulation and Judges’ Status), as
repeatedly amended, most recently by Act 4055/2012, OJ A 51/12.03.2012.

20" Article 53 Act 2721/1999, OJ A 112/03.06.1999.

21 Articles 10 and 10A Decree 27/1986, as amended by Article 2 Decree 66/2000, OJ A 57/2000.

2 Articles 8-9 of Ministerial Decision F.400/32/82424/S.343, OJ B 1139/03/06/2011; Athens Administrative
Court of Appeal 921/2010.

283 ECJ Cases C-320/01 Busch [2003] ECR 1-2041, Paragraph 42; 421/92 Habermann-Beltermann [1994] ECR
1-1657, Paragraph 21; C-32/93 Webb [1994] ECR 1-1963, Paragraph 20.

28 ECJ Cases C-116/06 Kiiski [2007] ECR 1-7643, Paragraph 56; C-519/03 Commission v. Luxembourg [2005]
ECR 1-3067, Paragraphs 32-33.

285 Article 142 of Act 3655/2008, as amended by Article 36 of Act 3996/2011, OJ A 170/05.08.2011.

2 See S. Koukoulis-Spiliotopoulos ‘Retirement and Harmonization of Family and Work (ECJ 26.3.2009
C-559/07)’ Review of Social Security Law (EDKA) 2009 pp. 753-785 (in Greek).

#7 SCPC, Civil Section, 37/2004.
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the whole previous year due to pregnancy-related illness and to maternity and parental
leave.**®

1.1.6. In the private sector, national general collective agreements (n.g.c.a.s) grant natural and
adoptive mothers, and subsidiarily fathers, a paid working time reduction ‘for breastfeeding
and childcare’: one hour per day for two and a half years after maternity leave.” A two-hour
reduction per day for one year and one hour for the subsequent six months or a paid leave of
analogous length may be agreed. The employer’s agreement depends on business needs, but
his/her refusal may constitute an abuse of rights.*’

Parents covered by the CSC (see 1. above) are granted a paid transferable reduced
working day (by two hours until the child reaches the age of two and one hour until the child
reaches the age of four), as an alternative to a transferable nine-month paid leave. For a fourth
child, the reduction lasts two more years (Article 53(2)).

The provisions of Act 4075/2012 transposing Directive 2010/18 are silent on this matter,
but since the above rules are more favourable, they prevail (see 1.1.9. below).

1.1.7. Paid paternity leave of two days upon the birth of each child is granted in the private
sector,”' and by the CSC to both natural and adoptive fathers.*

1.1.8. The scope of Act 4075/2012 transposing Directive 2010/18 covers all natural, adoptive
or foster parents employed in the private and the public sector, in any relationship or form of
employment, including part-time and fixed-term contracts, contracts or relationships via
temporary agencies and remunerated mandates, irrespective of the nature of the services
provided (Article 49(2)).

Article 52(1) grants parents returning from parental leave the same rights as those of
women returning from maternity leave (see 1.1.5. above). Article 52(3) prohibits dismissal
and any less favourable treatment which is related to the request for or taking of parental
leave or special leaves provided by this Act. The prohibitions also concern the reduced
working day granted by n.g.c.a.s and the CSC (see 1.1.6. above), paternal leave (see 1.1.7.
above), special leaves and the reduced working hours granted by Act 1483/1984 (see 1.1.10.
below), since Article 14 of Act 1483/1984 prohibits dismissal related to family
responsibilities, while the general prohibition of less favourable treatment of workers with
family responsibilities and those returning from leaves are also based on Articles 18 and 20(3)
of Act 3896/2010 (see 1.1.1. above). Decree 80/2012 (OJ 138/14.06.2012) transposing
Directive 2010/18/EU as regards men and women employed under a contract of maritime
work on commercial ships bearing the Greek flag grants the same protection.

This means that natural, adoptive and foster parents have the same rights regarding any
child/family-related leave, reduced working day and time off: prohibition of dismissal and of
any less favourable treatment, as well as rights upon return.

1.1.9. Article 50 of Act 4075/2012 transposing Directive 2010/18/EU grants each natural,
adoptive or foster parent, after one year of continuous or discontinuous employment with the
same employer, an individual right to unpaid parental leave of at least four months, until the
child reaches the age of six. This concerns each child, provided that one year of employment
with the same employer has followed the previous leave. The leave is granted by priority of
requests, but parents of children with a disability or long-term or sudden illness and single
parents have absolute priority. These minimum requirements do not affect more favourable

88 SCPC, Civil Section, 1221/2004.

29 N.g.c.a.s 1993, 2002-2003 and 2004-2005.

20 §CPC, Civil Section, 10/2010.

! N.g.c.a. 1993, one day 2000-2001 (two days).

22 Article 50(1) CSC, as amended by Article 18 of Act 3801/2009, OJ A 163/04.09.2011.
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rules. Article 54 vaguely repeals ‘any less favourable provision’. This means that in the
private sector, the law is improved,*” but the parental leave remains unpaid.

As Act 4075/2012 did not specifically repeal conflicting provisions, there is legal
uncertainty for other rules, such as those of the CSC granting a nine-month parental leave
(see 1.1.6. above). The CSC exceeds Act 4075/2012 in pay and total length (one month
longer), but falls short of it regarding the child’s age (until the age of four, instead of six); it is
not granted to adoptive and foster parents; and CSC rights are not individual (the leave is
transferable). An adoptive mother claimed the CSC parental leave, after the three-month
adoption leave (see 1.1.4. above), and won her case in the Council of State (the Supreme
Administrative Court (CS)),”* but the problem remains for adoptive fathers.

The CSC grants widow(er)s, unmarried or disabled parents longer periods of leave and
reduced working hours, which prevail as more favourable. If the spouse of a parent covered
by the CSC is a private sector worker, the reduced working day or leave is granted to him/her
to the extent that it exceeds his/her spouse’s rights. There are no individual rights. If the wife
of a man covered by the CSC does not work, he has no parental leave, unless she is unfit for
childcare due to serious illness or handicap; we must consider that this provision was repealed
by Act 4075/2012 (Article 54, above).

The CSC provisions on the reduced working day and parental leave also apply e.g. to the
police®” and military personnel (for the latter, right after confinement, see 1.1.4. above). Only
female permanent state school teachers receive the CSC parental leave. >

The entitlement of male and female judges to the CSC nine-month parental leave, which
was previously upheld by well-established case law based on the Constitution and EU law,*’
has recently been curtailed by four months on the occasion of its formal extension to
fathers.”® This reduction of the level of protection is in breach of Directive 2010/18/EU.*”

1.1.10. ‘Special leaves’ are granted e.g.:

a) by Act 4075/2012 transposing Directive 2010/18 as individual rights of natural, adoptive
and foster parents with a child under eighteen who: i) suffers from a disease which
requires blood transfusion or dialysis or from cancer or needs a transplant (ten working
days a year, paid); ii) is hospitalized due to a disease or accident requiring the parent’s
presence (during hospitalization and otherwise no more than thirty days a year, unpaid),
provided that the parent has exhausted his/her parental leave (Article 51); the latter
condition, which was introduced by Act 4075/2012 transposing Directive 2010/18/EU,
seems unallowable, as the purpose of the special leave differs from that of parental leave
(cf. 1.1.4. above); moreover, this constitutes a reduction of the level of protection which
is prohibited by the Directive. If an employee needs more days due to the above reasons,
he/she may seek unpaid leave, whose granting, however, is not compulsory.

b) by the CSC: i) for employees with a spouse or child suffering from a disease which
requires regular blood transfusion or periodic hospitalization, or a child suffering from a
serious mental handicap or Down syndrome: up to twenty-two working days a year,
transferable, paid (Article 50(2) and (3)); ii) for school visits: up to four working days a
year or five days for two or more children, transferable, paid (Article 53(6)); for persons
covered by the CSC (see 1. above) these provisions prevail to the extent that they are
more favourable than those of Act 4075/2012 and Act 1483/1984 (c) below).

2 Article 5 of Act 1483/1984, OJ A 153/1984: three and a half unpaid months for each parent until the child

reaches the age of three and a half; continuous employment required; no take-up priority.

CS 607/2007, relying on Article 21(1) of the Constitution, the European Convention on the Adoption of

Children, Directive 96/34 and Civil Code provisions equalling adopted to natural children.

3 Article 10A of Decree 27/1986, as added by Article 1 Decree 70/2011, OJ A 169/04.08.2011.

" Article 53(2) of Act 2721/1999, as amended by Act 3687/2008, OJ A 159/01.08.2008.

27 See leading cases CS (Plen.) 3216/2003; CS 1 and 2/2006.

% Article 89 of Act 4055/2010, OJ A 51/12/03.2012 amending Article 44(21) of Act 1756/1988.

2 See Greek National Commission for Human Rights (NCHR) Comments and proposals on the Ministry of
Justice bill for the fair trial and its reasonable duration’: www.nchr.gr, accessed 20 August 2012;
S. Koukoulis-Spiliotopoulos ‘Act 3896/2010 and Occupational Social Security Schemes. The Confusion is
Heightened’ Review of Social Security Law (EDKA) 2012, pp. 27-39 (39) (in Greek).
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c) by Act 1483/1984, as improved by n.g.c.a.s’ (private sector), for natural, adoptive and

foster parents with children under sixteen or older children needing special care due to
serious or chronic illness, or other dependents: i) in the event of illness of any of the
above: up to six working days a year, eight for two children, and fourteen for three
children and more, non-transferable, unpaid (Article 7); this leave is not granted either by
Act 4075/2012 or by the CSC, but it applies anyway to the private sector, as well as to
the public sector, by virtue of Decree 193/1988 (OJ A 84/1988); ii) for school visits: up
to four working days a year, transferable, paid (Article 9).

Act 1483/1984 also grants parents with mentally or physically disabled children a transferable
working day reduction by one hour with an analogous pay cut (Article 8). This provision is
broader than the above disease-related provisions of Act 4075/2012 and the CSC. It therefore
applies to the private sector, as well as to the public sector by virtue of Decree 193/1988, for
situations not covered by Act 4075/2012 and the CSC.

1.1.11. Article 15(1) of Act 1483/1984 prohibits dismissal during pregnancy and 18 months
after childbirth or during a longer absence due to pregnancy or confinement related illness,
save on a serious ground. ‘The protection against dismissal concerns the employer by whom
the woman is hired, without having previously been employed elsewhere, before expiration of
the 18-month period or the longer period provided by this provision, as well as the new
employer by whom the woman is hired and until the above periods are completed. Possible
decrease of the pregnant worker’s output due to pregnancy may in no event be considered a
serious ground’. This period of protection includes the additional six months leave granted to
mothers (see 1.1.4. above). Article 10 of Decree 176/97 (OJ A 150/15.07.1997) transposing
Directive 92/85 refers to the above provision, adding that in the event of termination on a
serious ground, the employer must ‘duly justify the termination in writing’ and notify the
Labour Inspectorate.

The SCPC Civil Section held that this protection also concerns a fixed-term contract, but
does not extend beyond its expiry. It held, furthermore, that a dismissal shortly after the
expiry of the protected period, while the contract was still in effect, on grounds of the
woman’s longer absence due to pregnancy-related illness, was an abuse of rights, and hence
was null and void.*"'

There is a ‘serious ground’, when one or more facts, objectively and according to good
faith, make the continuation of the employment relationship unbearable for the employer,
irrespective of any fault of the worker, the particular circumstances of the case being taken
into account. Such a fact may be the poor performance of the worker’s duties or her non-
compliance with the employer’s instructions, provided that this is not due to her situation.**
The closing down of the business is also such a ground.’”

Since dismissal on the grounds of a request for or taking of any child/family-related leave
(parental and paternal leave, special leaves), reduced working day and time off is prohibited
by Act 4075/2012, in conjunction with Acts 1483/1984 and 3986/2010 (see 1.1.8. above), the
above applies to such situations by analogy.

1.1.12. Victimization, i.e. dismissal or other adverse treatment ‘as a reaction of the employer
or the vocational training provider to a complaint, denunciation, testimony or other action of a
worker or trainee or a representative thereof, within the undertaking or place of vocational
training, before a court or other authority, which is related to the application of this Act’
(Article 14 of Act 3896/2010 transposing Directive 2006/54/EC), is prohibited. This
prohibition also concerns pregnancy, maternity, paternity and parental rights, since these

300 Act 1483/1984, OJ A 153/08.10.1984, as improved by n.g.c.a.s 2000-2001 and 2008-2009, Act 3488/2006
transposing Directive 2006/54 and Act 3996/2011, OJ A 170/05.08.2011.

301 SCPC, Civil Section, 1341/2005, 317/2011, and 1591/2010, respectively.

392 SCPC, Civil Section, 308/2011, 622/2008.

39 Thessaloniki Court of Appeal 47/1991.
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rights fall within the scope of the Act. There are no cases related to this provision, whose
wide scope is due to a proposal of the NCHR.***

1.1.13. The rules on pregnancy, maternity, paternity and parental rights are mostly more
favourable for state employees and those considered equal to them, in length and pay, as
shown above (see 1., and further, regarding each right). The law makes, in principle, no
distinction according to the employer’s size. However, some rights, such as the right of
parents of mentally or physically disabled children to a reduction of working hours (see
1.1.10. above) are only granted in relation to employers of at least fifty workers.

1.2. Social security and pension rights

Maternity and child/family-related leaves, in the private and the public sector, constitute
periods of service. Paid leaves are fully covered by social security, including pensions, in
contrast to unpaid leaves. This means that maternity, paternity, parental and special leaves and
working hours reductions granted by the CSC (see 1.1.6., 1.1.7., 1.1.8., 1.1.9. and 1.1.10.(b)
above), are fully covered. In the private sector, maternity leave and the special six-month
leave (see 1.1.4. above) are also covered, as pay is replaced by social security benefits, and so
is paternity leave, since it is paid. In fact, the provisions of Act 4075/2012 transposing
Directive 2010/18/EU only concern parental leave and special leaves of workers not covered
by the CSC (see 1. above).

According to Article 52(2) of Act 4075/2012, all periods of parental leave and special
leaves granted by this Act (see 1.1.8. and 1.1.10. above) constitute a period of service for
calculating pay, granting annual leave and annual leave allowance, professional development
and redundancy compensation. Regarding social security, including pensions, according to
Article 52(4) and (5) of Act 4075/2012, unpaid leaves granted by this Act (parental and child
hospitalization leaves; see 1.1.8. and 1.1.10.(a) above) are covered, provided that the worker
pays his/her contributions and the employer’s.’” The leaves for a seriously ill child (Act
4075/2012; see 1.1.10.(a)(i) above) and for school visits (Act 1483/1984 (see 1.1.10.(c)
above), also have full social security coverage, as they are paid; the leave for a dependent’s
illness and the working hours reduction (Act 1483/1984; see 1.1.10.(c) above) are not
covered, as they are unpaid.

1.3. Self-employment

Directive 2010/41/EU has not yet been transposed. The social security schemes for the self-
employed grant directly affiliated women (only) a very low maternity allowance as a lump
sum. For example, the Fund for Lawyers’ Welfare (TPDA) pays self-employed female
lawyers and trainees a pregnancy allowance of EUR 470 (i.e. EUR 116 less than the lowest
minimum salary for employees, see 3. below) and a post-confinement allowance of another
EUR 470.° There are no other provisions specifically concerning the self-employed, but the
scope of Act 3896/2010 transposing Directive 2006/54/EC also covers the liberal professions
(see 1.1.2. above) meaning that unfavourable treatment related to pregnancy, maternity,
paternity or parenthood is prohibited. However, this matter has not been addressed in any
way.

1.4. Access to and the supply of goods and services

Directive 2004/113/EC has been transposed by Act 3769/2009 (OJ 105/01.07.2009). Article
4(1)(a) contains a general prohibition of any direct or indirect discrimination on grounds of
sex, including less favourable treatment of women on grounds of pregnancy and maternity,
within the scope of the Act, which is the same as the Directive’s scope, i.e. the areas excluded

3% NCHR ‘Comments on the Bill transposing Directive 2006/54 and Letter to the Minister of Labour and Social

Security dated 31 October 2010: http://www.nchr.gr, accessed 25 July 2012.
305 Article 52(4) of Act 4075/2012 refers to Article 40 of Act 2084/1992, as replaced by Article 10(18) of Act
3863/2010 and then by Article 40 of Act 3996/2011, OJ A 170/05.08.2011.
Decree 162/1998, OJ A 122/05.06.1998, as amended, regarding the relevant amounts, by Ministerial Decision
F.40222/0ik.3368/213, Paragraph 6, OJ B 344/12.02.2004.
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from the Directive’s scope are also excluded from the scope of this Act. However, this
exclusion must be considered invalid, since gender discrimination in all areas (including the
areas excluded from this scope) is prohibited by Article 4(2) of the Constitution (see 1.
above). The Act also prohibits victimization.”” The equality bodies designated by this Act are
the Ombudsman for the public sector, and the Consumer’s Ombudsman for the private sector
(Article 11 of the Act). Neither these Ombudsmen nor the courts have yet dealt with any
matter covered by this Act. More generally, neither this Act nor the Directive seems to have
attracted any attention. There are no cases and no discussion regarding either the Act or the
Directive.

2. Gaps in national law
2.1. Employment

2.1.1. Substantive provisions protecting the beneficiaries of maternity, parental and special
leaves and reduced working hours from discrimination are satisfactory. However,
discrimination is common in practice, mainly in the private sector, and is rapidly increasing
along with the financial crisis. This is particularly deplored by the Ombudsman,’” who
stresses that ‘the austerity measures contributed to a massive loss of employment in the
private and public sectors, unprecedented deregulation of labour legislation and increase in
atypical employment. Women’s complaints are increasing as they are more exposed to
adverse working conditions, particularly during pregnancy and upon return from maternity
leave. They are under greater pressure to accept flexible forms of employment that do not
ensure adequate living standards and do not allow them to meet family obligations (in
particular, downgrading,’® imposed part-time or rotation employment).’

2.1.2. According to Article 2(3) of Act 3846/2010 (OJ A 66/11.05.2010) rotation employment
is ‘full-time employment for fewer days a week or fewer weeks a month or fewer months a
year or a combination of these’. This is allowed if agreed in writing upon the conclusion of
the contract or in the course of employment. However, ‘in case of decrease of activity, the
employer may, instead of terminating the contract, impose a system of rotation employment
in the undertaking for a period not exceeding nine months within the same calendar year,
provided that he/she has previously informed and consulted with the workers’ lawful
representatives’. ‘These agreements or decisions shall be notified to the Labour Inspectorate
within eight days of the day on which they were concluded or taken’. The ‘decrease of
activity’ must be serious and have permanent features; mere liquidity difficulties or a bad
market context does not suffice; the information and consultation must include exact financial
data; the consultation period must be reasonable and any margin of alternative solutions must
be exhausted. If any of these conditions is not (sufficiently) fulfilled, the unilateral conversion
of the contract is invalid and the original contracts of employment apply.*'’

In 2011, the number of agreed conversions into rotation contracts increased by 193 % and
the unilateral conversions by 631.89 %, in relation to 2010. Most of the latter regarded
women returning from maternity leave and the legal requirements were mostly ignored.*"'
Rotation was mostly imposed on women only, while the law allows only it if it concerns all or
part of the personnel; the financial grounds invoked were vague and fictitious; consultation
was superficial; the women worked one to three days a week, with pay cuts, and often for an

397 Article 8 prohibits ‘unfavourable treatment or provoking unfavourable effects against a person who makes a

complaint or is involved in a procedure aiming at imposing compliance with the principle of equal treatment in

the sense of this Act’.

Greek Ombudsman (Deputy Ombudsman for Gender Equality) Gender and Employment Relationships,

Special Report 2011, spring 2012: www.synigoros.gr, accessed 15 August 2012.

SCPC, Civil Section, 37/2004. Downgrading was common in the state-owned bank concerned, but only the

claimant dared bring an action, which an expert lawyer dealt with as a test case, pro bono.

1% SCPC, Civil Section, 468/2012, Athens First Instance Civil Court 8606/2011.

31 Greek Ombudsman Gender and Employment Relationships, Special Report 2011: www.synigoros.gr, accessed
15 August 2012.
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indefinite time.*'> The Ombudsman has stressed these violations of Directive 2006/54/EC and
Act 3846/2010 (above).

2.1.3. This situation has been strongly deplored by the ILO Committee on the Application of
Conventions and Recommendations. Regarding the application by Greece of ILO
Conventions 100 (equal pay) and 111 (discrimination), the Committee stressed ‘the
disproportionate impact of the crisis on women’. It found that women, especially pregnant
women and mothers were very much affected by the recent legislative measures aimed at
increasing labour market flexibility, especially measures enabling employers to unilaterally
convert full-time contracts into contracts for rotation work which led to a ‘dramatic increase’
of such conversions, and part-time work. There were ‘no sufficient safeguards and existing
safeguards were not effectively enforced’. While full statistical and sex-disaggregated data
still had to be provided, the Committee was deeply concerned at the disproportionate impact
of these measures on women’s levels of pay.’"> This Report followed communications by the
Greek General Confederation of Labour on the incompatibility of austerity measures with
several ILO Conventions, including the above, and ILO High Level Mission (HLM) visits to
Greece and meetings with European Commission and International Monetary Fund officials.

2.1.4. There is, moreover, statutory discrimination against women in the private sector
regarding maternity allowances replacing pay (see 1.1.4. above). While sickness allowance is
subject to 100 working days in the year preceding the notification of the sickness, the
maternity allowance paid by the woman’s scheme is subject to stricter conditions: 200
working days during the two years preceding the commencement of maternity leave. This
means that women with shorter employment are excluded from both this allowance and the
OAED allowance, which means that they are deprived of any income during maternity leave.
Before the transposition of Directive 92/85/EEC, this condition and the starting point for the
retroactive calculation of the 200 working days was the date of childbirth and this concerned
the main social security scheme for workers under a private-law contract (IKA) only.*"*
Decree 176/1997 transposing Directive 92/85/EEC extended this condition to all schemes and
fixed an earlier starting point (the commencement of maternity leave), extending the required
employment period. So, regarding substitutes for pay, women are less favourably treated than
sick workers, while the existing level of their protection has been lowered, which constitutes a
violation of Directive 92/85/EEC. The fact that the leaves exceed minimum EU-law
requirements in length and pay is irrelevant (see 1.1.1. above).

2.1.5. In the private sector, there is strong evidence of pregnant women or mothers being
‘forced’ out of their employment, which the Ombudsman deplores.’"> A female MP recently
asked the Minister of Employment and Social Security what measures he intended to take in
order to combat this practice. In his reply, the Minister mainly listed the legislative provisions
prohibiting such practices, which the MP had quoted.’'® A judgment, based on Article 15 of
Act 1483/1984 (see 1.1.11. above), condemned the forcing of a pregnant lawyer under a
remunerated mandate®'” to quit her job, through downgrading and moral pressure.’'® ‘White’

312 Greek Ombudsman (Deputy Ombudsman for Gender Equality) Abusive unilateral imposition of rotation

employment upon workers returning from maternity leave: http://www.synigoros.gr/?i=isotita-ton-

fylon.eLif3_2 2mitrotita.70878; see also Greek Ombudsman Second Special Report December 2010:

http://www.synigoros.gr/diakriseis/ index.htm, summary in English, both accessed 20 August 2012.

International Labour Conference, 101st Session 2012 Report of the Committee of Experts on the Application of

Conventions and Recommendations, Greece, ILO Conventions 98, 100, 102, 111 and 156:

http://www.ilo.org/dyn/normlex/en/f?p=1000:11003:0::NO, accessed 18 August 2012.

314 Article 39 of Act 1846/1951 which governs IKA.

315 See e.g. Greek Ombudsman Second Special Report 2010, and Gender and Employment Relationships, Special
Report 2011: http://www.synigoros.gr/diakriseis/index.htm, both accessed 20 August 2012.

316 MP K. Papakosta-Sidiropoulou, Question 598/31.07.2012. Ministry of Social Security and Welfare, Reply,

Reg. No 128/14.08.2012: http://www.katerinapapakosta.gr, accessed 20 August 2012.

It is mainly lawyers who provide their services under a remunerated mandate, i.e. are not under the employer’s

control like salaried employees, but have more freedom to act.
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resignations are often mentioned in the media and in complaints to NGOs, but they are very
difficult to prove. There is unofficial information from the Gender Equality Ombudsman
about complaints regarding such practices, but the women withdrew the complaints for lack
of evidence and fear that the employer would bring criminal charges against them for slander.
Such complaints are also submitted to the Labour Inspectorate, but for the same reasons they
are not taken further. At the request of the women, no record of such complaints is kept by
either the Ombudsman or the Labour Inspectorate. There is no relevant case law, obviously
for the same reasons.

2.1.6. In the public sector, a strange unlawful practice has formed:*'* When the CSC parental
leave is not requested upon the expiry of maternity leave, but later, while the child is still
under the required age, by a parent who made no use of the reduced working day, a ‘fictitious
use’ of the reduced working day is taken into account and the leave is proportionately
curtailed. The Legal Council of the State (LCS) and the Special CS Committee, whose task is
to ensure the execution of judicial decisions by the authorities concerned, have agreed with
this practice, which violates the CSC and EU law.**

2.1.7. The notion of ‘occupational scheme’ remains almost unknown even after the
transposition of Directive 2006/54/EC, which is vague and complex.’”' The courts apply
Article 4(2) of the Constitution (see 1. above) to all social security schemes, without making
any distinction between statutory and occupational schemes. On the taking into account of the
periods of maternity and other child/family-related leaves, see 1.1.2. above.

It is common knowledge that fixed-term contracts are often not renewed for reasons
connected to pregnancy, maternity or parental leave. Examples are provided by cases dealt
with by the SCPC, which finds this practice lawful and does not apply EU law or CJEU case
law,*** which condemns this practice, and which has never made a preliminary reference to
the CJEU (see 1.1.11. above).

It is common knowledge that in the private sector few mothers and no fathers take
parental leave, as it is unpaid and payment of all social security contributions (see 1.2. above)
is required. In the public sector, where parental leave is fully paid and covered by social
security, it is mostly taken by women. There are no relevant official data, but take-up by
fathers seems to be on the increase. Discrimination of fathers in this respect is very probable,
but it has not been addressed. Fathers use other forms of leaves, e.g. annual leave which is
paid and compulsory. Most case law involving fathers concerned claims of those covered by
the CSC or provisions referring to it (see 1. above), under the previous CSC (before 2007)
which granted it to women only, and of male judges, who were in the same situation until
2012. These claims mostly succeeded (see CS case law referred to above, see 1.1.9.).

2.2. Self-employment

Discrimination against self-employed workers who are pregnant or have recently given birth
is very probable, but it has not been addressed. The problem with allowances is that they only
concern women directly affiliated with the scheme and their amount is very low (see 1.3.
above).

2.3. Access to and the supply of goods and services
There probably are problems in this respect, but they have not been addressed.

318 piracus Court of Appeal 461/2004.

319 See S. Koukoulis-Spiliotopoulos ‘Retirement and Harmonization of Family and Work. (ECJ 26.3.2009
C-559/07)’ Review of Social Security Law (EDKA) 2009, pp.753-785 (in Greek).

LCS Opinion 64/2008 (the LCS represents the State before national and international/European courts and
gives opinions at the request of public authorities, which are not binding, unless the competent Minister
endorses them); CS Special Committee Decision 16/2009.

S. Koukoulis-Spiliotopoulos ‘Act 3896/2010 and Occupational Social Security Schemes. The Confusion is
Heightened’ Review of Social Security Law (EDKA) 2012, pp. 27-39 (in Greek).

322 In particular Case 438/99 Melgar [2001] ECR 2001, I-6915.
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2.4. Additional information

In 2008 the CS ruled that a public official is not entitled to more than one period of parental
leave for multiple births.’> Then, the Thessaloniki Administrative Court of Appeal (ACA)
referred the issue to the ECJ. In the Chatzi judgment® the CJEU held that Directive 96/34
did not require the birth of twins to give entitlement to two periods of parental leave.
However, ‘it obliges the national legislature to establish a regime which, according to the
situation obtaining in the Member State concerned, ensures that parents of twins receive
treatment that takes due account of their needs. It is up to national courts to determine
whether national rules meet that requirement and, if necessary, to interpret them, insofar as
possible, in conformity with [EU] law’. The ECJ also gave examples of proper measures. As,
in Greece, neither the parental leave regime nor the childcare structures met the above
requirement, the ACA upheld the claim for a second parental leave.’” This judgment has not
been appealed before the CS and has therefore become irrevocable. Anyway, the situation is
worse now: no legislative measures have been taken and the number of childcare centres is
shrinking due to budget cuts.

In addition, decisions of the Minister of Education exclude maternity and parental leave
time from the period required for teachers to apply for the posts of school director and school
counsel.” A female MP asked the Minister whether this discriminatory practice would cease.
The Minister’s response was vague and the practice still continued.*”” However, following a
petition for annulment lodged by the Greek League for Women’s Rights (GLWR), the CS
annulled one of the above ministerial decisions regarding school counsels. An important
feature of the CS judgment is that it upheld the standing of the GLWR, because it considered
that parental leave, as a measure aimed at facilitating the harmonization of professional and
family life, was a means to promote the effective implementation of gender equality. Since
the objective of the GLWR was to promote gender equality and women’s rights, the GLWR
had standing to seek annulment of the decision.**®

3. Involvement of other parties

Collective agreements (c.a.s), in particular n.g.c.a.s and sectoral c.a.s, have strengthened
maternity, paternal and parental rights (see e.g. 1.1.4., 1.1.6., 1.1.10.(c) above). However,
recent legislation applying the requirements of the ‘support mechanism for the Greek
economy’ by Euro-area Member States and the IMF, has abolished the fundamental
protective principle of favourability by interfering with the conclusion and content of c.a.s
and even individual agreements. Inter alia, priority was given to enterprise c.a.s (which are
negotiated by new types of workers’ representation not enjoying the guarantees of
independence applying to trade unions) over sectoral c.a.s; the minimum wages fixed by the
2010-2012 n.g.c.a. were reduced (by 22 % for all workers and by 32 % for those under 25
years of age) and any wage increase was blocked.*”

As a result, for workers over 25, the minimum daily salary is now EUR 26.18
(unmarried) and EUR 28.80 (married); the minimum monthly salary is EUR 586.08
(unmarried) and EUR 644.69 (married), while further reductions have been announced. These
amounts prevail over those in individual contracts and the employer can impose them. This
means that the collective bargaining system has been dismantled, in violation of fundamental
labour law principles. The workers, in particular women, whose bargaining power is low and
unemployment much higher than male unemployment, have been deprived of possibilities to

323 €S 2637 and 2638/2008.

324 Case C-149/10 Zoe Chatzi v Ipourgos Ikonomikon [Minister of Finance] [2010] ECR.

325 ACA 1842/2010; see S. Koukoulis-Spiliotopoulos ‘Greece’ European Gender Equality Law Review 1-2011:
http://ec.europa.eu/justice/gender-equality/document/index_en.htm, accessed 30 July 2012.

326 See e.g. Decision F 351.1/03/19075/D1, OJ B 247/15.02.2022.

327 MP E. Tsoumani-Spentza, Question dated 18 March 2011: www.tsoumani.gr, accessed 31 July 2012.

328 €S 4875/2012.

329 Acts 3845/2010, OJ A 65/06.05.2010; 4024/2011, OJ A 226/27.10.2011; Cabinet Order 6/2012, OJ A
38/28.02.2012.
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improve or even safeguard their acquis. The ILO Committee and the HLM (see 2.1.3. above)
are deeply concerned about this situation.**

Most complaints to the Ombudsman concern pregnancy, maternity and parental rights.
Due to the importance of the Ombudsman’s action, the ILO Committee (see 2.1.3. above)
welcomed the extension of her powers by the Act transposing Directive 2006/54/EC.

The National Commission for Human Rights (NCHR)**' makes detailed comments and
proposals on Bills aimed at transposing Directives, which are often accepted, and it evaluates
the implementation of legislation. It has achieved important improvements of legislation (e.g.
of the Acts transposing Directives 2002/73 and 2006/54).**

The Parliament’s Scientific Service®* drafts reports on the compatibility of Bills with the
Constitution, ratified international treaties and EU law, some of which are accepted.

The Greek Economic and Social Commission (OKE) also makes comments on Bills and
practices related to employment, including those regarding maternity and parenthood, some of
which are accepted.**

The Greek League for Women’s Rights draws attention to discriminatory provisions and
practices and mobilises other NGOs in order to lobby, often successfully, the competent
authorities.**

The General Secretariat for Gender Equality, a public service under the Ministry of the
Interior, engages in important activities regarding gender equality policies and legislation.**®

4. Enforcement and effectiveness

4.1. General
There is a general impression that women’s pregnancy and maternity rights lead to lower
numbers of women being employed, but there are no specific data or studies.

4.2. Legal redress

4.2.1. Article 22 of Act 3896/2010 transposing Directive 2006/54/EC requires access to
judicial and administrative procedures by aggrieved persons and organisations with their
‘consent’. However, the Directive requires ‘approval’, not ‘consent’. Under Greek law, the
‘consent’ must be obtained before lodging the request for a judicial remedy, while the
‘approval’ can be obtained later.””” This means that, until the consent is given, the remedy
may well be time-barred (e.g. a dismissal can be challenged within three months of its
notification; an administrative act within sixty days of cognisance thereof). Moreover, this
rule and the burden of proof rule are left out of the procedural codes,**® meaning that both
remain generally unknown. There are no judgments applying these rules. This is a very
serious problem, all the more so as the reluctance of workers, in particular women, to use the
recourse they have to Justice, due to the fear of being victimized or labelled troublemakers
and due to lack of evidence, is increasing with the crisis.™ Other deterrents are the great

330 Report quoted above in 1.1.16., pp.160-164 (Convention 98, collective bargaining).

331 The NCHR, an independent body established according to the UN “Paris Principles’ (UN General Assembly,
85" Plenary Assembly, 20 December 1993, A/RES/48/134), gives non-formally binding opinions to the
Government on matters related to human rights:_http://www.nchr.gr, accessed 24 July 2012.

See NCHR ‘Comments on the Bill transposing Directive 2006/54” and Letter to the Minister of Labour and
Social Security dated 31 October 2010: http://www.nchr.gr, accessed 25 July 2012.
http://www.hellenicparliament.gr, accessed 30 July 2012.

http://www.oke.gr, accessed 30 July 2012.

http://www.leaguewomenrights.gr, accessed 30 July 2012.

http://www.isotita.gr, accessed 5 August 2012.

See Articles 236-238 of the Greek Civil Code for the meaning of ‘consent’ and ‘approval’.

The CS had recommended the incorporation of the burden of proof rule in its Opinion 348/2003.

See NCHR ‘Comments on the Bill transposing Directive 2006/54” and Letter to the Minister of Labour and
Social Security dated 31 October 2010: http://www.nchr.gr, accessed 25 July 2012.
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length of proceedings, for which the ECtHR has often condemned Greece and has even given
a “pilot judgment’,** and the sharply rising litigation costs (see 4.2.3. below).

4.2.2. Remedies and sanctions in civil and administrative cases, including gender equality
cases, are proportional and dissuasive and can serve as a model.”*' A discriminatory dismissal
is declared null and void (by civil courts) or annulled (by administrative courts). The
dismissal is deemed never to have occurred and the worker retains his/her post, reinstatement
being unnecessary. A discriminatory refusal to hire or promote is declared null and void by
civil courts and the hiring or promotion is deemed to exist from the time it should have
occurred. Administrative courts annul such refusals and order the issuance of an
administrative act of retroactive hiring or promotion. In all cases, the worker is entitled to full
back pay plus legal interest and moral damages. The Acts transposing Directives 2002/73 and
2006/54 have added disciplinary sanctions for civil servants and extended the administrative
fines already provided for employers to directors or their representatives. They also increased
the penal sanctions for a ‘violation of sexual dignity’ when it constitutes exploitation of
workers or candidates for work. However, courts often do not have the opportunity to apply
these sanctions in gender equality cases, due to workers’ reluctance to initiate such cases (see
4.2.1. above). Moreover, the Labour Inspectorate, which has the power to impose fines, does
not often do so, due to acknowledged shortages in personnel and material means.**

4.2.3. Litigation costs have recently been sharply raised. This is a means to reduce litigation
in order to avoid delays (see 4.2.1. above.). Particularly, one amount whose payment is a
condition for admissibility was abruptly raised to EUR 300-400 (i.e. 50 %-66 % of a
minimum monthly salary, see 3. above). This amount must be paid at every stage of the trial
(at first instance, on appeal and on final appeal), This violates the right to access to court, all
the more so as legal aid is highly insufficient.**

4.3. Access to information

The low gender equality litigation levels show that individuals are not aware of their rights,
but there is no specific research available. The State does not disseminate any information.
Moreover, as an employer, the State itself is currently in violation of certain national and EU
rules (see 2.1.6. above).

Minority and migrant women are in an inferior position in the labour market, due to their
low educational level, little or no knowledge of the Greek language or even illiteracy, and/or
the fear of being expulsed, which lead to them being exploited by employers and traffickers.
They are therefore often reluctant to go to hospital or are prevented from doing so. Muslim
women are accompanied to hospital by male family members who demand that they are
examined by female doctors. This demand usually seems to be satisfied, unless it is not
feasible (e.g. if there is no female doctor with the necessary specialism on duty, or in
emergency cases).”** Women from lower economic backgrounds, disabled women or women
with precarious or atypical employment contracts are also increasingly disadvantaged due to
budget cuts which seriously affect the national health system and the supply and distribution
of medication. Many people either cannot obtain their medication or must pay for it
themselves, something impossible for the unemployed and low-salaried workers (see 3.

30 ECtHR Athanasiou v Greece, 21 December 2010 (final since 21 March 2011).

31 See S. Koukoulis-Spiliotopoulos ‘Gender equality in Greece and effective judicial protection: issues of general
relevance in employment relationships’ Neue Zeitschrift fiir Arbeitsrecht Beilage 2/2008, pp.74-82, and ‘Les
sanctions non pécuniaires’ in: M. Verwilghen (ed.) Access to Equality between Men and Women in the EC
pp-133-159 Louvain-la-Neuve, Presses Universitaires de Louvain 1993; C. McCrudden ‘The Lessons of the
Conference’ in the same volume, pp.231-259.

See Labour Inspectorate Annual Reports: http://www.ypakp.gr, accessed 15 August 2012.

3 See e.g. EctHR Kreuz v Poland, 19 June 2001; V. M. v Bulgaria, 8 September 2006; NCHR Comments and
proposals on the Bill ‘for a fair trial and a reasonable length thereof: http://www.nchr.gr, accessed 20 August
2012.

University of Athens, Faculty of Medicine, Laboratory of Hygiene, Epidemiology and Statistical Medicine
Report on the Health of Migrants in Greece March 2009: www.mighealth.net/el, accessed 18 August 2012.
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above), and for many whose salary or pension has gradually been reduced by at least 40 %,
while direct and indirect taxes are soaring.

HUNGARY - Bedta Nacsa
1. Existing legislation and case law

According to political declarations, the protection of motherhood, fatherhood and family
relationships is one of the prime aims of the new central-right Orban Government, in order to
prevent any further decrease of fertility in Hungary.”* Contrary to the clarity of political
statements, however, the content of new pieces of legislation is less than clear and is highly
controversial, especially with regard to Act I of 2012 on the new Labour Code.

The Orban Parliament has enacted Act CCXI of 2011 on the Protection of Families,
which aims to provide a legislative framework on the legal standing of families and family
members. The Act starts with a lengthy preamble containing a philosophical explanation on
the traditional role of families in society and is packed with regulations, which refers to
further pieces of legislation concretizing particular rules in the future.**

The generally applicable legal framework on equal treatment of pregnant women is
regulated by Act CXXV of 2003 on Equal Treatment and Promotion of Equal Opportunities
(abbreviated as ‘Ebktv’ in Hungarian). Point L. of Article 8 of the Ebktv prohibits
discrimination on the basis of motherhood (pregnancy) and fatherhood.

1.1. Employment

1.1.1. Maternity and paternity related leaves

Short-term leaves:

Employees are exempted from the requirement of availability and from work duties:

— for the period of receiving IVF treatment in a healthcare institution;

— for the duration of mandatory medical examination (covering pregnancy-related examinations as well); and

— for nursing the child: for one hour twice daily, or two hours twice daily in the case of twins during the first six
months of breastfeeding, and thereafter for one hour daily, or two hours daily in the case of twins until the end
of the ninth month.?*

Upon the birth of his child, the father is entitled to five days of leave (seven working days in
the case of twins), until the end of the second month from the date of birth, which is allocated
on the days as requested by the father. The leave is also provided if the child is stillborn or
dies.””® The leave is paid from the central budget (and not by the employer.)**

Long-term leaves:

— Mothers are entitled to twenty-four weeks of maternity leave, of which four weeks are supposed to be provided
prior to the expected date of birth. The starting date of maternity leave is decided by the mother, so she is not
prevented from working as long as she is able to before giving birth. If the child receives treatment in an
institute for premature infants, the unused portion of the maternity leave may be used after the child has been
released from the institute up to the end of the first year following the birth. The duration of maternity leave,
except where entitlement is specifically connected to work, shall be recognized as time spent at work.**’

3 National Reform Programme 2012 of Hungary, April 2012, available on: http:/ec.europa.eu/europe2020/

pdf/nd/nrp2012_hungary en.pdf, accessed 17 August 2012.

At the time of writing, this framework legislation had not substantively changed previous legislation regarding

rights and obligations of families, or that of family members, but still created opportunities to restructure

family law according to a more traditional fashion.

Article 55(1)b, ¢ and e of Act I of 2012 on the Labour Code (hereafter: new Labour Code) came into force on

1 July 2012.

8 Article 118(4) of the New Labour Code.

3%9°305/2002. (XIL. 27.) Gov. Decree on payment of expenses in relation to father’s leave due to childbirth (a
gvermek sziiletése esetén az apat megilleté munkaido-kedvezménnyel dsszefliggo koltségek megtéritésérdl).

3% Article 127(1)-(4) of the new Labour Code.
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— Employees (mothers and fathers alike) are entitled to leave work at the times requested by the worker for the
purpose of taking care of their child, until the child reaches the age of three or, in case of a permanently and
seriously ill child until the age of ten.”” Such leave is not paid by the employer, but the parents might be
entitled to different types of allowances which will be explained in point 1.2. below.

— Following the end of the above long-term unpaid leaves, the employer is obliged to re-employ the employee
and to make an offer for having her/his wages adjusted by the amount of the average annual wage increase for
employees in the same position. In the absence of such employees, the rate of actual annual wage increases
implemented by the employer apply.**

Paid holidays:

— Every calendar year, both parents are entitled to extra holiday time calculated according to the number of their
children under the age of sixteen: two working days for one child, four working days for two children — with a
total of seven working days for more than two children.*” These extra holidays enable parents to spend more
time with their child(ren) during school holidays.

1.1.2. Obligation to re-employ and protection against unfair dismissal
During maternity leave, and during the long-term parental leave until the child reaches the age
of three, the parent-on-leave is protected against dismissal. However, parents who decide to
return to work lose the legal protection against dismissal. The new Labour Code has seriously
reduced the legal sanctions of unfair dismissal in general,*>* although the legal protection of
pregnant workers against unfair dismissal has remained similar to previous legislation, which
provided strong protection for all unfairly dismissed employees. The legal protection of
mothers and single fathers of a child under the age of three has been reduced considerably
after the period of unpaid leave. Legislation here reinforces the traditional role of women in
society and should be considered discriminatory, because the role and obligation to take care
of a child is generally attached to the mother, and according to the law, the father only
replaces the mother if the mother is not able to (has died) or is not willing (left the family) to
fulfil her caring obligations. The employer is prohibited from dismissing a pregnant woman
from the date that she notifies the employer of her pregnancy. (The same legal protection
covers IVF-treated women from the notification of the employer of the treatment, for the
duration of the treatment, with a maximum of six months.) If the employer still dismisses a
pregnant woman, the dismissal shall be deemed to be unfair (illegal) and the employee is
entitled to reinstatement in her previous job. Compared to previous legislation, the amount to
be paid to the reinstated employee in lost wages has been reduced from the actual monetary
loss arisen to a maximum of one year’s ‘absentee pay’ (tdvolléti dij), which is equal to the
worker’s basic salary in most cases.*>

Under previous legislation (Act no. XXII of 1992), until the child reached the age of
three, the mother and the single father could not be dismissed by the employer by ordinary
dismissal, regardless of whether the parent had returned to work or stayed at home with the
child. According to the new Labour Code of 2012, the dismissal protection only applies if the
parent does not return to work. If (s)he does return to work, a special set of rules will apply,
depending on the underlying reason for dismissal. If the reason for dismissal is related to the
parent’s behaviour, then it must be so serious that it could justify immediate dismissal without
any notice period. If the reason for dismissal is related to either the capabilities of the
employee or the operation of the employer’s business, the employee cannot be dismissed as
long as there is a vacancy in the employer’s given premises in which (s)he could be further
employed. This rule only applies if the capabilities, experience and qualification used by the
employee in his/her current job could be used in (activities relevant to) the other position.

31 Articles 128 and 130 of the new Labour Code.

37 Article 59 of the new Labour Code.

353 Article 118(1) of the New Labour Code.

34 Reinstatement is available only for a handful of cases; the employee may instead sue for an amount equal to
payment due during the notice period (e.g. 45 calendar days’ payment after 5 years of service ), or for
damages, for which the upper limit of lost income is equal to one year’s payment (Article 82 of new Labour
Code).

According to previous legislation (Act No. XXII of 1992), the employee was entitled to all her lost wages,
calculated based on her average salary.

355
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The dismissal protection of a parent, who has temporarily been away from work in order
to take care of a sick child, was also repealed by the new Labour Code. In this event, the
parent can be lawfully dismissed, but the start of the notice period is delayed until (s)he
returns to work.

Executive employees (either male or female) do not enjoy any of the legal protection as
described above, according to Article 201 (1) of the new Labour Code.*>® Though the Article
201 (1) does not prohibit the application of dismissal protection during pregnancy and
maternity leave expressly, Article 209 (1) makes it possible for the employer and the
executive to agree in the executive’s employment contract®’ that these protective rules will
not apply to their legal relationship. Even without such agreement, the circumvention of the
legal protection during pregnancy and maternity leave indirectly facilitated by the rule that the
employer is not obliged to give reasons of dismissal.*®® The new legislation deepened the
already existing approach of the Hungarian legislator that not only the CEO and its deputies
are considered to be executive employees, and extended the definition of executive
employees to different groups of lower-ranked employees, as it is discussed in more details in
2.1., therefore under the new legislation wide range of workers are deprived of proper legal
protection.’*

1.1.3. Further pregnancy-related regulations

If a woman is unable to work in her original position according to medical opinion, from the
time that her pregnancy is diagnosed until her child reaches the age of one, the employee must
be offered a job appropriate for her state of health. During this period she will be given the
basic wages normally paid for the job offered, which must not be less than her basic wages as
fixed in the employment contract. If no position appropriate for her medical condition is
available, the pregnant worker is discharged from work duties. In this event, her original basic
wages are paid, except if the position offered is refused without good reason.*® The breach of
duty to cooperate (to accept the appropriate position) is sanctioned by wage loss in the new
legislation. The case law has not specified yet which is considered to be “appropriate
position” or “refusal without good reason”, nonetheless - taking into account the legal
regulations and case law of similar issues - qualifications, skills, working conditions, and
hierarchical position previously occupied will fall among the factors to be considered in such
cases.

Pregnant women must not be transferred to work at another location without their
consent. This rule also applies after childbirth until the child reaches the age of three, or for
single parents, until the child reaches the age of sixteen.’®'

The following preferential rules apply to working hours and rest periods of female
employees from the time that pregnancy is diagnosed until the child reaches the age of three,
or for single parents, until the child reaches the age of three: an irregular work schedule may
be introduced only with the employee’s consent; weekly rest days must not be allocated
irregularly; overtime, stand-by duty and work in night shifts cannot be made obligatory.***

336 According to the Article 201 (1) of the new Labour Code the following rules of dismissal law are not applied
to executive employees: Article 65 (3) on dismissal protection during leave of absence due to care the child
(without pay from the employer) after maternity leave until three years of age of the child; Article 66 (1)-(6) on
detailed rules on obligation to give reasons of dismissal; Article 68 (2) in case of dismissal issued during
incapacity of work due to illness (either that of the employee or its child) notice period begins on the working
day when the employee returns to work.

According to Article 209 (1) regulations on individual labour law (Second Part of the new Labour Code) are
considered to be dispositive in case of executive employees, therefore the parties could derogate any protective
laws freely in the executive’s employment contract, including those rules which prohibit dismissal during
pregnancy and maternity leave.

358 Article 201 (1) and Aricle 66 (1).

%9 See the discussion in 2.1.

369 Article 60 of the new Labour Code.

381 Article 53 of the new Labour Code.

362 Article 113 of the new Labour Code.
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1.2. Social security and pension rights

Maternity and paternity related leaves and holidays have been described above in 1.1.1. Here,
only the relevant allowances are listed, which are partly regulated by Act LXXXIII of 1997
on compulsory health insurance and Act LXXXIV of 1998 on support provided for families.

A pregnancy-confinement benefit (terhességi gyermekdagyi segély) is paid to women who
in the two years preceding the birth of their child were covered by health insurance for at least
365 days, except if they are paid their full salary during their maternity leave or if they are
engaged in any sort of gainful employment — except for remuneration for services covered by
royalty rights or fees exempted from personal income tax. This benefit is paid to mothers
during their maternity leave, for a maximum of 168 days, the amount of which is equal to
70 % of the average daily pay (with no ceiling on payments) in the calendar year preceding
the first day of maternity leave. The mother or the woman who intends to adopt a child is also
entitled to this benefit. In cases where there has been previous employment but there is no
relevant current income (e.g. the pregnant woman was on sick leave for a longer period, or the
self-employed person did not have income), the payment is twice the amount of the official
daily minimum wage. This benefit is paid by the State Treasury.

Paternity benefit is equal to 100 % of the father’s daily wages, with no ceiling on
payments and is funded from the central budget.

There are two types of parental benefit which are paid from the central budget for the
duration of long-term leave taken following maternity leave: (1) childcare benefit
(Gyermekgondozasi segely, GYES); (2) childcare fee (Gyermekgondozasi dij, GYED). Both
are family entitlements, except for GYED until the child reaches the age of one, which is
provided only for mothers.

GYES is a flat-rate benefit, equal to the amount of the minimum old-age pension, in 2012
EUR 102.50 (HUF 28.500)** per month. It is paid until the child reaches the age of three for
uninsured parents, and from the end of GYED (until the child reaches the age of two) until the
child reaches the age of three for insured parents. For more children, it is multiplied by the
number of children. During the first year, the recipient cannot work, but afterwards paid work
is allowed for less than 30 hours a week, or for unlimited hours if the work is done at home;
or if the child is disabled or permanently ill. GYES can also be received by grandparents from
the first to the third birthday of the child, if the child is looked after in the grandparents’ home
provided that the parents agree to transfer their entitlement.

GYED is paid to insured parents only, from the end of the maternity leave until the child
reaches the age of two. Until the child’s first birthday, only the mother can receive GYED,
afterwards any parent living with the child is eligible as long as she/he has been employed for
at least 365 days in the two years before the birth of the child. Foster parents are not eligible.
The amount of GYED is equal to 70 % of average daily earnings, with a ceiling of twice 70 %
of the minimum daily wage (EUR 468 or HUF 130 200) per month in 2012. It is paid from
the National Health Insurance Fund.

Finally, childcare support (Gyermeknevelési tamogatas, GYET) is paid to either parent
with three or more children between the second and the eighth birthday of the youngest child.
The applicable rules are the same as those for GYES.

It is important to note that all of the aforementioned leaves are credited towards old-age
pension insurance, and are covered by healthcare insurance.

1.3. Self-employment
The prohibition of discrimination against pregnant women applies to all ‘other relationships
for work” (munkavégzésre iranyulé egyéb jogviszony) as well.***

As far as the ‘duty holder’ is concerned, Article 5.d. stipulates that in other relationships
for work (including self-employment), the person who has the right to give orders to the self-

363 Calculated according to the exchange rate on 15 August 2012.

364 Articles 5.d., 3.b. and 21.f of the Ebktv. In this regard there is some confusion of terminology in legislation,
because several forms of dependent work are listed under the heading of ‘other relationships for work’
(relationships of homeworkers and that of members of co-operatives) which usually only cover relationships
between independent parties.
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employed person is supposed to follow the rules of equal treatment. This rule applies to all
aspects of equal treatment with respect to the self-employed.

The regulations for GYES (see 1.2.) meet the requirements set in Article 8 of Directive
2010/41/EU.

1.4. Access to and the supply of goods and services

According to Article 5.a-b of the Ebktv. ‘The principle of equal treatment is observed (also in
regard of pregnancy and motherhood) in respect of the relevant relationships: a) those who
make a proposal to persons not defined preliminarily to enter into contract or those who invite
such persons to tender, b) those who provide services or sell goods at their premises open to
customers.” Beyond the generally applicable prohibitions there are, however, no specific
equal treatment rules regarding pregnancy and motherhood.

The Advisory Board that operated along with the Equal Treatment Authority until 2012
published a decision that banks are also covered by equal treatment regulations while
providing loans to private individuals and are therefore obliged to follow the rules of equal
treatment (Opinion No. 10.007/2/2006. of Advisory Board).**

2. Gaps in national law

2.1. Employment

Kadar Andras Kristof has pointed out that despite the extremely wide scope of the Act, its
protection is weak because in gender discrimination cases the accused can exculpate
him/herself from liability almost every time, and in this regard Hungarian law has always
been contrary to the EU equal treatment regulations.*®® **’ In this regard there has been no
improvement in legislation.

During recruitment, (only) women are frequently asked questions regarding future plans
for pregnancy and childcare arrangements. The Advisory Board therefore published an
opinion about lawful questions that can be asked during recruitment.’®® It is a rather
widespread practice that women are not recruited because employers assume that mothers of
young children will not be punctual in morning shifts.*®* Women are more often selected for
dismissal during workforce reductions because they are expected to be less able to meet the
expectation of the increased workload following the reorganisation.’”

The new Labour Code introduced new regulations on executive employees which could
detrimentally affect the promotion possibilities of women, and could leave women in
executive positions without any legal protection in case of pregnancy.’’' Under the new
Labour Code, executive employees (either male or female) do not enjoy any of the legal
protection against dismissal as described in 1.1.3. above. The most worrisome aspect of the
new legislation is that it covers a wide range of employees, not only the CEO and his/her
deputies. Paragraph (1) Article 208 of the new Labour Code already goes much further than
the traditional definition, when stating that any worker could be considered to be an executive

365 http://www.egyenlobanasmod.hu/tt/TTaf feb10, accessed 10 December 2012.

% According to Article 7 of Act CXXV of 2003 on equal treatment and the promotion of equal opportunities
(2003. évi CXXV. térvény az egyenld bandsmodrol és az esélyegyenldség elémozditasardl, hereafter: ‘Ebktv’).
The principle of equal treatment is not violated by any legal act ‘a) which limits a basic right of the entity
brought into a disadvantageous position in order to enforce another basic right in an unavoidable situation,
assuming that such a limitation is suitable for this purpose and is also in proportion to it; 5) which is found by
objective consideration to have a reasonable explanation directly related to the relevant relationship’.

A K. Kadar Az egyenld banasmodrol szolo torvény kimentési rendszere a kozosségi jog elveinek tiikrében,
available on: http://www.egyenlobanasmod.hu/tanulmanyok/hu/kimentesirendszer.pdf, accessed 10 December
2012.

Resolution No. 1/2007 of Equal Treatment Advisory Board on questions that may be asked during a job
interview by the employer (4z Egyenlé Bandsméd Tandcsado Testiilet 1/2007. TT. sz. allasfoglalasa az
adllasinterjun felteheté munkaltatoi kérdésekrdl), http://www.egyenlobanasmod.hu/tt/TTaf 200702, accessed
20 August 2012.

http://www.egyenlobanasmod.hu/jogesetek/hu/43-2009.pdf, accessed 10 December 2012.

http://www.egyenlobanasmod.hu/jogesetek/hu/95-2011.pdf, accessed 10 December 2012.
371 Article 208-211. of the new Labour Code.
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employee whose work is directly controlled by the CEO, and all those who may replace the
CEO fully or partly.’”* In this regard the partial replacement of the CEO raises further
questions, especially with regard to the so-called ‘internal representation’ of the company,
which is very frequent in employment relationships.’” For example immediate supervisor at
work partly replaces the CEO with regard to the direct supervision of work and could
therefore theoretically lack any legal protection provided by labour law.

Paragraph (2) goes even further when stating that the employee and the employer may
agree in the employment contract that the rules of managerial employees will be applied to
any employee if he/she has ‘a job of great importance with regard to the employer’s
operation’, or has ‘a job of greater confidentiality’ provided that his/her basic salary is at least
sevenfold of the applicable minimum wage. On the basis of recent court practice which
considers a dismissal fair if the employer proves that they have lost confidence in the
employee, we could expect that the criteria of ‘importance’ and ‘confidentiality’ will not de
facto limit the application of Paragraph (2) Article 208, but the single relevant limiting factor
will be the sevenfold amount of the minimum wage (approximately EUR 2 340 — equal to 7 X
HUF 93 000°™ = HUF 651 000).””> Taking into account the power structure of the
employment relationship, the employer can almost freely determine who would be considered
to be an executive employee among those earning enough to fall within the minimum-wage-
based threshold, and would consequently be employed without any legal protection (in a
United States type of employment-at-will relationship).

It must also be noted that all regulations which enable the employer to dismiss the
employee without justification (whose number has seriously increased in the public sphere
under the Orban Government) increases the risk that female employees are dismissed due to
some discriminatory reason. For such cases the Equal Treatment Authority (ETA) (Egyenio
Banasmod Hatosag, EBH) has requested solid justification from the employer. In the event of
a lack of lawful justification, the employer is liable due to violation of the law on equal
treatment.’’®

As far as the effect of Article 208 of the Labour Code is concerned, this new law could
have a detrimental effect on the promotion and remuneration of women at the workplace
regardless of their actual employment-related decisions. Women will most probably be aware
of the serious legal risks involved in a promotion to a position with a salary higher than seven
times the applicable minimum wage and women in vulnerable positions (e.g. older workers,
and those who are planning a pregnancy or adoption) will avoid such promotion, further
decreasing the number of women in executive positions in Hungary. Surely there will be
some women who will accept the challenge of such promotions and will lose their jobs
witl;%ut any legal protection when they get pregnant, adopt a child, become seriously ill,
etc.

Hungarian legislation also violates the Parental Leave Directive insofar as it does not
provide fathers with at least one months’ leave on a non-transferable basis.””

372
373

See also 1.1.2. and 3. above.

According to general practice, for more than a few dozen employees, the execution of managerial rights and
obligations are shared between different managerial levels from the top executive down to the foremen.

3™ The national minimum wage in 2012 is EUR 334.50 (HUF 93 000; calculated according to the exchange rate
of 15 August). 298/2011. (XII. 22.) Government Decree.

Such salary is approximately three times the average salary and is paid to a wide range of employees from
medium-rank managers to professionals of university degree in the private sector, especially in multinational
enterprises.

From established case law, see e.g. http://www.egyenlobanasmod.hu/jogesetek/hu/694-2009.pdf; and
http://www.egyenlobanasmod.hu/jogesetek/hu/122-2010.pdf, both accessed 10 December 2012.

Hungarian employers are rather intolerant of pregnant employees or employees with young children. 9 out of
10 Hungarian women, after taking unpaid leave for raising a child up to the age of three, are not taken back by
their employer despite the legal obligation to do so.

37 Clause 2 Council Directive 2010/18/Eu and Articles 118(4), 128 and 130 of the New Labour Code.
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2.2. Self-employment

According to the rules of the Ebktv. an agency contract or a contract of services of a pregnant
self-employed woman cannot be terminated because of her pregnancy. In practice, however,
this rule is not enforced, most probably because it is socially accepted that the contract of self-
employed women will be terminated by mutual consent of the parties or by some other lawful
means when she becomes unable to work either due to the pregnancy or to childbirth and at
the same time she becomes entitled to some form of social security payment as described in
1.2. Later on, the parties may re-establish their relationship by mutual consent if both are
willing to. Nonetheless, if the quasi-employer unilaterally terminates the contract due to
pregnancy and/or childbirth, they violate the rules of the Ebktv,?” and in theory, sanctions for
breach of contract could be imposed by the courts,** or a fine can be imposed by the EBH.*®

2.3. Access to and the supply of goods and services

Despite the clear prohibition in law, there are several discriminatory practices regarding
mothers of small children. It is quite widespread — especially in the countryside — that mothers
with small children are prohibited from entering a shop with a pram.*** The usual justification
of this discriminatory practice is that prams can be used for the purposes of shoplifting. The
Equal Treatment Authority sanctions this unlawful practice.

The recent Government Decree on homebirth is discriminatory on the ground of age,
because entire groups of women are excluded from homebirth (women below 18 and over 40,
the latter in case of a first birth), and discriminatory on the ground of wealth,*® as well,
because only women who can pay for the extremely expensive private insurance can enjoy the
right to freely determine the conditions of her delivery.”™

2.4. Additional information

The societal norms (which are strengthened by the ruling political forces, although in a
contradictory way) are contrary to the ideas explained in the Council Resolution of 29 June
2000 on the balanced participation of women and men in family and working life. Public
opinion has for long been against the employment of mothers with young children. Mothers
are not willing to return to work before their children reach the age of 2 or 3 because of
traditional attitudes.”® In this sense, the regulations on generous parental allowances and
attitudes towards caring for a child mutually reinforce each other in Hungary. In line with
parental leave policies that allow mothers to stay at home until the child reaches the age of
three, the majority of the population tends to agree with the idea that the development of
young children is harmed if mothers return to work. Nonetheless, as recent research has
revealed, the social norm of ‘mothers staying at home for three years’ is flexible, and is at
least partly maintained by the lack of family-friendly workplaces and also by a serious

7" Articles 4, 5.d, 7.8.1 of the Ebktv.

3% Sanctions for breach of contract are regulated by Articles 298-318 of Act IV of 1959 on the Civil Code (1959.
evi IV. torvény a Polgari Térvénykonyvrdl).

In the latter regard see also point 4.2. below. The rules on imposing fine are regulated by Act CXL of 2004 on
procedures of public administration (a 2004. évi CXL térvény a kozigazgatasi hatosagi eljaras... szabalyairol).
http://www.egyenlobanasmod.hu/jogesetek/en/642-2010-en.pdf, accessed 10 December 2012.

Though wealth is not a protected ground of discrimination under EU law, it is under Hungarian law according
to the Article 8. q of Act CXXV of 2003 on Equal Treatment and the Promotion of Equal Opportunities.
35/2011 (I1IL. 21.) Korm. rendelet az intézeten kiviili sziilés szakmai szabalyairol, feltételeirdl és kizaro okairdl
(Government Decree 35/2011 (II1.21.) on the rules, conditions and excluding factors regarding giving birth
outside (healthcare) institutions).

Z. Drjenovsky Kismamak a munkahelyen, avagy hogyan szamithat a munkahely a nékre a gyermekvallalast
kovetéen? (Mothers at work, or how can an employer count on women after childbirth?) Munkaiigyi Szemle,
2010/2: 95-102 (2010).
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shortage of childcare facilities for children under the age of three.”® The traditional ‘male
breadwinner’s role’ is still deeply rooted in societal norms.’

The number of places in nurseries is rather limited, and therefore parents (especially
mothers) are forced to stay at home with the child until the child reaches the age of three,
when the entitlement to go to (the more numerous) kindergarten becomes applicable. For the
third year of parental leave, however, only the very low flat-rate GYES is available, which
hardly provides mothers and their children (especially single mothers) with a sufficient
income.

3. Involvement of other parties

Under the Orban Government, laws are made by the ruling political forces (FIDESZ-KNDP
coalition) with no substantial involvement of any other stakeholders in the decision-making
process.”™

4. Enforcement and effectiveness

4.1. General

Very few cases are filed with the Equal Treatment Agency regarding pregnancy and
motherhood: approximately 5 - 7 cases per year.*®” There are no specific statistics with regard
to cases filed with Labour Courts, and other courts. Nonetheless, we may assume that the
number of cases is equally low.

4.2. Legal redress
The new Labour Code still provides proper legal protection to pregnant women and mothers
of young children (as long as the woman is on leave, but not thereafter), and a violation of law
is severely sanctioned by the possibility of reinstatement in the original job. The amount to be
paid to the unfairly dismissed and reinstated employee in lost wages has been seriously
reduced by the new Labour Code: under the previous Labour Code of 1992 the employer was
obliged to reimburse all lost wages, while under the new Labour Code of 2012 lost wages are
only compensated up to a maximum of one year’s ‘absentee fee’ (tdvolléti dij). The amount of
the absentee fee is equal to the worker’s basic salary in most cases.™

The sanctions that the EBH can impose are rather weak and lack any preventive effect (a
fine and publication of the decision on the Agency’s and the violator’s webpage).

4.3. Access to information
In 2012, the EBH has organised several seminars in the countryside to disseminate
information about the regulations on equal treatment and best practices.””’

In June-July 2012, the EBH’s monthly newsletter was dedicated to pregnancy and
motherhood discrimination.**

386 7. Blasko ‘Harom évig a gyermek mellett — de nem minden 4ron. Kézvélemény a kisgyermekes anyak

munkaba allasardl’ (Stay at home for three years — but not at all costs. Social values on employment of mothers
of young children in Hungary), Demogrdfia, 2011/1: 23-45 (2011).

Z. Spéder ‘Ellentmondo elvarasok kozott. Csaladi férfiszerepek, apaképek a mai Magyarorszagon’ (Between
contradictory expectations: Family-related male and father roles in contemporary Hungary) in: I. Nagy &

T. Pongracz (eds.) Changing roles, report on the status of women and men, 2011 Budapest: TARKI-NEFMI
207-229 (2011).

E.g. organisations of independent midwifes have not been consulted with regard to the new law on homebirths,
certain groups of trade unions were only consulted about the new Labour Code when contractors of the
Government had already prepared the first draft of the new Labour Code.

Data provided by the Equal Treatment Agency.

According to previous legislation (Act No. XXII of 1992), the employee was entitled to all her lost wages,
calculated based on her average salary.

For more details seehttp://www.egyenlobanasmod.hu/tamop/kepzesek#t20101019, accessed 14 December
2012.

http://www.egyenlobanasmod.hu/data/Hirlevel EBH 2012 JUN-JUL.pdf, accessed 10 December 2012.
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Women in the countryside, especially women with a low education, with no access to the
Internet, and belonging to the Roma ethnic minority are especially likely to lack information
about equal treatment.

ICELAND - Herdis Thorgeirsdottir
1. Existing legislation and case law

The scope of the Act on Maternity/Paternity Leave and Parental Leave, No. 95/2000
(hereafter the MPPL Act) with subsequent amendments, applies to the rights of parents
working in the labour market to be granted maternity/paternity leave and parental leave. It
applies to parents who are employed by others or are self-employed. The MPPL Act also
applies to parents who are not active in the labour market and parents attending full-time
educational programmes as to receiving a maternity/paternity grant. The aim of the MPPL Act
is to ensure a child’s access to both her/his parents and to enable both women and men to
reconcile work and family life.

Under the MPPL Act each parent has an independent entitlement to maternity/paternity
leave for up to three months due to birth, primary adoption (adoption of foreign children, or
adoption of Icelandic children, for example adoption by a step-parent of a spouse’s child) or
reception of a child in permanent foster care (as opposed to temporary foster care).This
entitlement shall not be transferable. In addition, the parents have a joint entitlement to an
additional three months, which either parent may use in its entirety or which the parents may
divide between them. If the other parent dies before the child reaches the age of 18 months the
other parent acquires the right to up to nine months. A parent’s right to maternity/paternity
leave is conditional on the fact that the parent herself/himself has custody of the child, or has
joint custody with the other parent at the beginning of the maternity/paternity leave. A non-
custodial parent is only entitled to maternity/paternity leave with the consent of the parent
exercising custody, authorising the non-custodial parent to have access to the child during the
period of maternity/paternity leave.

A parent acquires the right to payments from the Maternity/Paternity Leave Fund after
she/he has been active on the domestic labour market for six consecutive months prior to the
birth of the child or the date on which the child enters the home in case of adoption or
permanent foster care.

The MPPL Act (Article 10) provides that an employee has the right to take
maternity/paternity leave in one continuous period. She/he is also permitted to make
arrangements for the leave to be divided into a number of periods and if the employer is
unable to accept such wishes, the employer, having consulted the employee, shall propose
another arrangement.

1.1. Employment

Participation in the domestic labour market means working in the service of others, for at least
25 % of full-time working capacity each month, or working in one’s own business operation,
irrespective of corporate structure, to the extent to which the person concerned is obliged to
pay the insurance levy each month or at regular intervals as decided by the tax authorities. A
detailed definition of what constitutes participation in the labour market is in Article 13a of
the MPPL Act.

The MPPL Act provides in its Article 30 that employment relations between the
employee and her/his employer shall remain unchanged during maternity/paternity leave and
parental leave. The employee shall be entitled to return to her/his job upon the completion of
maternity/paternity leave or parental leave. Should this not be possible, she/he shall be
entitled to a comparable position with the employer according to a contract of employment.

There is protection against dismissal due to the fact that an employee has given notice of
the intended maternity/paternity leave or parental leave, without giving reasonable and
sufficient reasons (reasonable cause), and in such case, the dismissal shall be accompanied by
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reasons in writing. The same rule applies to pregnant women and women who have recently
given birth. The term ‘recently given birth’ is defined in Article 7(4) of the MPPL: when the
child is 14 weeks or younger.*”

The MPPL Complaints Board ruled on 2 August 2012 in the case of a woman against the
State Hospital.”* The woman’s complaint concerned the decision of the State Hospital to
terminate her job and dismiss her and subsequently to refuse to pay her, after she postponed
her parental leave during the postponement period which overlapped with the notice period.

The two disputed matters in this case were (a) whether the dismissal was in breach of the
MPPL Act and (b) whether the State Hospital was entitled not to pay the woman during the
period that she postponed her parental leave. Regarding the dismissal the Complaints Board
found no breach as the employer had provided a reasonable cause for dismissing the woman
(structural changes) and had done so in the manner required according to the MPPL Act,
providing reasons in writing.

Regarding the latter dispute: whether the State Hospital was permitted to refuse to pay
her salary during the notice period while postponing the parental leave. According to the
Complaints Board the woman was entitled to payments during the three-month notice period.
The MPPL Act contains a provision in Article 33 (4) that provides that a parent receiving
payments during a notice period is not permitted to make use of her/his rights to receive
payments from the Maternity/Paternity Leave Fund during the same period.”” The woman
had to repay the Maternity/Paternity Fund Leave her payment for the first month of her notice
period (as she had not been able to foresee her dismissal and inform the Directorate of Labour
of the change). Due to the incompatibility of receiving payments from the two above sources
at the same time, the Complaints Board provided that the women was entitled to postpone her
parental leave on the basis of Article 13(9), cf. 15(5) of the MPPL Act. Accordingly, the State
Hospital had not been permitted to refuse to pay her during the notice period and it was not to
have any impact on this conclusion that the woman had not delivered any work during the
notice period. The State Hospital argued that she had been offered to do so but could not
prove this.

1.2. Social security and pension rights
Article 14 of the MPPL provides for the accumulation and protection of rights. During
maternity/paternity leave, a parent shall pay a minimum of 4 % of the maternity/paternity
leave payment into a pension fund and the Maternity/Paternity Leave Fund shall pay a
minimum of 8 %.?*® In addition, the parent has a right to pay into a defined contribution plan.
Maternity/paternity leave counts as working time for the purpose of assessing work-related
rights, such as the right to holidays or the extension of the holiday period under wage
agreements, wage increases due to seniority, entitlement to wages in the event of illness, a
notice period of termination of employment and the right to unemployment benefit.

The above also applies to pregnant women regarding leave of absence from work to
protect their safety and health, cf. Article 11 of the MPPL Act (see discussion of case No.
36/2011 in the case of a self-employed woman, in 1.3. below).

1.3. Self-employment

The self-employed are protected under the MPPL Act. A self-employed parent acquires the

right to payments from the Maternity/Paternity Fund based on the payment of the insurance

levy on calculated remuneration for six consecutive months prior to the birth of the child or

the date on which the child enters the home in the case of adoption or permanent foster care.
In a recent case, a self-employed film director submitted a complaint to the

Maternity/Paternity and Parental Leave Complaints Board that the Maternity/Paternity Leave

393 See also Article 10 of EC Directive 92/85.

¥ Case No. 43/2011.

3% The amendment to Article 33(4) by Act No. 136/2011, adopted by Parliament on 17 September 2011, is not yet
to be found in the English translation of the MPPL Act, cf. http://www.althingi.is/lagas/nuna/2000095.html,
accessed 20 August 2012. See also Supreme Court Case No. 257/2011: dismissal of a medical doctor.

" Act No. 167/2006, Article 13.
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Fund had refused to pay for her leave of absence outside her maternity leave to protect her
safety and health due to circumstances in her working environment.”’ Article 11 of the
MPPL Act states that ‘if the safety and health of a pregnant woman, a woman who has
recently given birth to a child, or a woman who is breastfeeding a child, is considered to be in
danger according to a special assessment, her employer shall make the necessary
arrangements to ensure the woman’s safety by temporarily changing her working conditions
and/or working hours. If this is not possible for technical reasons, or other valid reasons, the
woman’s employer shall entrust her with other tasks; if this is not possible she/he shall grant
her leave of absence for the length of time necessary to protect her safety and health. This
provision shall be implemented under further rules.’

The complainant handed in a medical doctor’s assessment and an explanatory report
regarding the necessity to be absent from work to protect her safety and health. The
Complaints Board did not decide in her favour, referring inter alia to Article 2 of Directive
92/85/EC where pregnant worker is defined as ‘a pregnant worker who informs her employer
of her condition, in accordance with national legislation and/or national practice’.
Accordingly the Directive applies to employees and binds their employers but does not apply
to self-employed individuals. Article 7(2) of the Act states that: ‘employee’ refers to anybody
who is employed in salaried position in the service of others amounting to at least a 25 % of a
full-time position each month. On the basis of the scope of Directive 92/85/EC, the
implementation of that Directive into Icelandic law, the wording of Article 11 of the Act and
the definition of ‘employee’ in Article 7(2), a self-employed individual is not entitled to
payments from the Maternity/Paternity Leave fund in cases where safety and health in the
workplace requires absence from work. This conclusion, according to the Complaints Board,
is in accordance with Directive 92/85/EC and the rules issued on that basis. Directive
2010/41/EU has not been implemented.

1.4. Access to and the supply of goods and services

Directive 2004/113/EEC has not been implemented into Icelandic legislation yet. Article 10
of the Directive on victimisation is realised in Gender Equality Act No. 10/2008, which in its
Article 27 prohibits dismissal etc. in connection with a complaint or a demand for redress.
This provision furthermore places a positive obligation on employers to ensure that
employees are not subjected to injustice in their work, e.g. as regards job security, terms of
employment or performance assessment, on the grounds of having submitted a complaint or
provided information regarding gender-based or sexual harassment or sexual discrimination.

2. Gaps in national law

There are no apparent gaps in the national legislation designed to tackle pregnancy- and
maternity-related discrimination in Iceland.

Gender Equality Act No. 10/2008 provides that employers are prohibited from
discriminating between applicants for jobs on the grounds of maternity/paternity or parental
leave or other circumstances relating to pregnancy and childbirth, and must prevent any
negative effects of these aspects on decisions regarding promotion, changes of position,
retraining, continuing education, (life-long learning) vocational training, study leave, notice of
termination, the working environment and employees’ working conditions (Article 26 of
Gender Equality Act No. 10/2008).

Article 11 of the MPPL Act is in accordance with Article 5 of Directive 92/85/EEC,
which requires the employer to temporarily adjust the working conditions and working hours
when considered necessary and stipulates that such changes must not affect her wages so as to
reduce them or curtail her other job-related rights.

397 Case No. 36/2011.
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The accumulation and protection of rights is provided for in Article 14 of the MPPL Act
but does not apply to extended unpaid maternity leave which is not under any wage
agreement or due to factors such as entitlement to wages in the event of illness etc.

On the whole, Icelandic legislation does not appear inadequate.

2.1. Employment
There is no information to report.

2.2. Self-employment
There is no information to report.

2.3. Access to and the supply of goods and services
Directive 2004/113/EC has not yet been implemented. It is, however, safe to state that there
are no examples of potentially discriminatory practices towards pregnant women in relation to
access to goods and services. Icelandair permits pregnant women to fly with them until the
end of their 36" week of pregnancy. If a female passenger is in her last month of pregnancy
(36-40 weeks) she must provide a statement from a medical doctor issued 72 hours before.
Icelandexpress has stricter rules regarding pregnant passengers and requires a statement from
a medical doctor after the 28" week and does not allow a pregnant woman to fly after the 34"
week of pregnancy.

The author is not aware of any discriminatory practices towards pregnant women in
relation to insurance or in relation to access to other goods or services, e.g. restrictions on
access to loans or access to a mortgage. Breastfeeding in public places is common practice.

2.4. Additional information
There is no additional information to report.

3. Involvement of other parties
The author is not aware of any reluctant or obstructive organisations opposed to the proper

implementation of pregnancy/maternity rights. There is a website providing advice on
breastfeeding (http://www.brjostagjof.is/).

4. Enforcement and effectiveness

4.1. General

The author is not aware of any examples where fewer women are employed due to pregnancy
and maternity rights. The MPPL Act has been in force since 2000 and the right to
maternal/paternal and parental leave has become part of labour market culture.

4.2. Legal redress

The Maternity/Paternity and Parental Leave Complaints Board delivers rulings on disputes
which may arise under the MPPL Act. The rulings of the Complaints Board on recourses of
excess payments under the MPPL Act are enforceable. Its rulings are not subject to appeal to
a higher authority. The costs of the Complaints Board’s rulings are paid by the State Treasury
(all this provided for in Article 5 of the MPPL).

Any person who considers herself/himself to have been wronged on the basis of the
MPPL Act shall submit a written complaint to the Complaints Board within three months
from the time that the party to the dispute was notified of the relevant decision. The
Complaints Boards’ proceedings shall, in general, be carried out in writing. However, the
Complaints Board may summon the parties or their representatives. The Complaints Board
shall ensure that a party to a case is given the opportunity to express her/his views before the
Complaints Board renders its ruling, provided that the Complaints Board is of the opinion that
neither her/his position nor her/his argumentation may be surmised from the documents in the
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case. In other respects, the Complaints Boards proceedings shall be conducted under the
provisions of the Administrative Procedures Act.

The Complaints Board shall render its ruling as quickly as possible, and no later than two
months from the time that a case is submitted.

4.3. Access to information

Pregnant women receive prenatal care free of charge, if they have had legal residence in
Iceland for the past six months. The purpose of this care is to promote the health of the
mother and child with professional care, support and training. As the level of prenatal care is
high in Iceland, all mothers-to-be receive the necessary information during the stage of
prenatal care, if not elsewhere. This would in particular apply to women that may be at a
disadvantage because they belong to an ethnic minority or do not understand the language.
Pregnant women are also informed by their trade unions, in larger workplaces etc.

IRELAND - Frances Meenan
1. Existing legislation and case law

1.1. Employment

The Employment Equality Acts 1998-2011 provide that there cannot be discrimination on
grounds of gender, civil status, family status, sexual orientation, religion, age, disability, race,
and Traveller Community grounds. The Irish Equality Tribunal and the Labour Court have
followed the case law of the ECJ in respect of any discrimination in relation to pregnancy and
matters connected therewith.”” Discrimination occurs when a person is treated less
favourably than another person which exists, existed but no longer exists, may exist in the
future, or is imputed to the person concerned. A person may also be discriminated against by
association. In Trailer Care Holdings Limited v. Healy,”® the Labour Court stated °... [T]he
law recognises that during pregnancy women are physically and emotionally vulnerable and
the effects of dismissal can have a particularly deleterious effect on their physical and mental
health. It is for that reason that the law provides special protection to pregnant women against
dismissal except in exceptional circumstances’. The Court further said in the same case that it
was ‘abundantly clear’ that women were to be afforded ‘special protection from adverse
treatment’ from the commencement of their pregnancy until the end of their maternity leave.
Furthermore, this entitlement to that protection is to be regarded as ‘a fundamental and
inviolable right within the legal order of the European Union which the Courts and Tribunals
of the Union must vindicate within the limits of their jurisdiction’. The issue of dismissal
during a pregnancy-related illness has also been considered, for example in cases where there
was a genuine redundancy situation or where there was no discrimination when a female
employee was notified of redundancy whilst absent due to a pregnancy-related illness prior to
commencement of maternity leave.*”

3% E.g. Dekker v Stichting Vorminventrum voor Junge Volwassened [1990 ECR I —3841] and all subsequent
cases to date.

39 EDA 8/2012, dated 16 March 2012. In this case, the claimant had difficulties in relation to taking time off for
her antenatal visits, she also needed special accommodation as she had mobility problems due to her pregnancy
and the grounds for her dismissal arose from an alleged redundancy. In addition, there was a further issue
where the claimant was not included in a performance appraisal for the purposes of assessing a pay increase
and there was a failure to pay her a holiday bonus to which she considered that she was entitled. The claimant
consulted the Equality Authority and recited this advice to her employer. Whilst the claimant was paid this
bonus, the employer was annoyed at her contacting a statutory agency and stopped the bonus for all staff.
Arising from this, the claimant asserted that she was subjected to adverse treatment by her work colleagues and
that this amounted to victimisation. Holding that the claimant was discriminated against on grounds of gender,
that she was victimised and that she was subject to discriminatory dismissal, the Labour Court awarded the
claimant EUR 40 000 (plus interest from 24 January 2008, the date she filed her claim) for the effects of
discrimination and EUR 10 000 for the victimisation.

40 winston’s Jewellers v Mason EED032 (Labour Court). However, it should be noted that there was the
application of last in—first out in this case and it may be distinguished from the case of Intrium Justitia v
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There cannot be discrimination in respect of pay,*" access to employment, conditions of
employment, training or experience in relation to employment, promotion or re-grading, or
classification of posts.*”* If there is an alleged breach of the conditions of employment, an
employee can resign and claim constructive dismissal. Such a change in the conditions of
employment may be discriminatory.*” There may be a transfer to suitable alternative
employment on the return to work following protective leave, if it is not reasonably
practicable for the employee to return to their original job.*** ‘Protective leave’ means
maternity leave, additional maternity leave, father’s leave on the death of the mother or health
and safety leave.*”

In addition to the Employment Equality Acts, the Unfair Dismissals Acts 1977-2007
prohibit a dismissal on grounds of an employee’s pregnancy, attendance at ante-natal classes,
giving birth or breastfeeding or anything connected therewith. The Maternity Protection Acts
1994 and 2004 provide for maternity leave amounting to 26 consecutive weeks. There is no
obligation on the employer to pay an employee when she is on maternity leave. However,
such employees are entitled to state maternity benefit and their employers may ‘top up’ such
payment to complete their normal remuneration. Self-employed women are also entitled to
this maternity benefit under the social welfare legislation. There is provision for paid time off
for ante-natal and post-natal medical checks. In addition to maternity leave there is also
provision for additional maternity leave (for which no state benefit is payable). During
maternity leave an employee remains in employment. There is a right to return to work to the
same job which the employee had prior to her maternity leave subject to notification by the
employee. In the event that the employee cannot return to their same job they are entitled to
suitable alternative employment.*”® On return to work, an employee may be offered suitable
alternative employment, if it is not practicable that the employee returns to her usual job. The
employee may not be willing to accept the alternative employment on the grounds that it is
not suitable alternative employment and that in fact it is a demotion. In such circumstances,
an employee may decide to resign and claim constructive dismissal. It is the duty of every

McGarvey EDA09S, where the Labour Court stated there was a level of control over who was let go. The
claimant was pregnant and known to be at the time of selection for redundancy; there had been previous
remarks made to her about family status; there was a selection method used for redundancy which involved
various weighting in respect of a matrix devised by the HR department to include skills and experience etc.
The Court considered that the basis for the matrix was unsatisfactory, unclear, complex, opaque, subjective and
open to manipulation in order to achieve a particular result. The Court held that the respondent discriminated
against the claimant on both the gender and family status grounds.

Section 19 of the Employment Equality Act 1998, as amended.

Section 8 of the Employment Equality Act 1998.

In Kay Ryan v O’Connell EDA092, the claimant had previously worked for the respondent. On this occasion
there was an advertisement for the position in question and the claimant had no reason to think that she was
coming back on different terms and conditions of employment. However, once she told her employer that she
was pregnant, she was told that the employer was thinking of winding up his business on grounds of ill health
in about three months’ time and that the job should not stand in her way of obtaining alternative employment.
The claimant also stated that she had never previously been given advice about health and safety. The Labour
Court was of the opinion that the nature of this advice was to dissuade her from taking up the position on
account of her pregnancy. The business carried on operating. It was considered that there was a case of
discrimination on the grounds of pregnancy.

Section 27 of the Maternity Protection Act 1994. If the employee was not working in their usual job before
protective leave, then the employee will be entitled to return to their usual job as soon as is practicable without
contravention by either employer or employee of any statute or instrument (Section 26(2) of the Maternity
Protection Act 1994). It is unclear as to who is allowed to exercise this option.

Section 21 of the Maternity Protection Act 1994, as amended.

The claimant may elect to bring a claim under either the Employment Equality Acts 1998 — 2011 where if she
brings her claim to the Circuit Court, she may effectively be awarded unlimited compensation (but there is the
risk of legal costs if unsuccessful); hence more usually claimants opt for the Equality Tribunal where they may
be awarded reinstatement, re-engagement or up to two years’ compensation or bring a claim under the Unfair
Dismissals Acts 1977-2007 where the claimant may be awarded reinstatement, re—engagement or up to two
years’ compensation. If an employee is going on maternity leave they complete Form MB10 and Part IV of the
Form must be completed by the employer authorising the dates of maternity leave. In Noel Corcoran
Auctioneering v Martin EDA1133, the respondent stated that he was not aware of the claimant’s date of return.
In this case, that as the claimant wished to return to work after her maternity leave and as there was no job
available for her, she was dismissed from the date that she was due to return.
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employer to carry out a risk assessment to the health and safety of employees who are
pregnant or breastfeeding resulting from any activity at the employee’s place of work which is
likely to involve a risk of exposure to an agent, process or hazardous working conditions.*”’
The employer pays the first 21 days of health and safety leave and thereafter the employee is
entitled to health and safety benefit, which is the same as disability benefit. An employee who
is breastfeeding and has informed her employer that she is doing so shall be entitled for the
26-week period from the date of confinement, without loss of pay to either breastfeeding
breaks, where facilities for breastfeeding are provided at the workplace, or the reduction of
working hours.””® In the event that the mother dies during maternity leave, the father is
entitled to the balance of maternity leave. The Adoptive Leave Acts 1995 and 2005 virtually
mirror the maternity legislation and cover exactly the same categories of female employees
(and sole male adopters). An adopting mother is entitled to 20 consecutive weeks. Paid
adoptive leave is 24 weeks and unpaid adoptive leave is 16 weeks. There are particular
provisions in relation to when the adoptive leave can be taken arising from placement and
foreign adoptions. Once again, an adopting father may have the balance of the adopting
mother’s adoptive leave in the event of her death. The Parental Leave Acts 1998 and 2006
provide for parental leave. An employee who is the natural or adoptive parent is entitled to 14
weeks of unpaid leave from his or her employment to enable him or her to take care of the
child. The employee must have at least one year’s continuous service and any period of leave
is not transferable between parents. Leave is transferable where both parents work for the
same employer (but subject to the consent of the employer). Where there is a multiple birth,
the employee is entitled to leave for each child. The employee must have one year’s
continuous service.*” Parental leave may consist of a continuous period of 14 weeks or with
the agreement of the employer (individually or collectively) a number of periods of leave,
each of which comprises days off, hours or a combination of either. Dismissals under any of
these Acts may be brought under the Unfair Dismissals Acts and the redress may be
reinstatement, re-engagement or up to two years’ gross remuneration. Alternatively, a claim
where there is gender discrimination can be brought under the Employment Equality Acts
where there is exactly the same redress or in the event of gender discrimination, a claimant
can elect to bring their claim to the Circuit Court where compensation may be awarded for
discrimination over the previous six years (without any limit).

There is also a provision for force majeure leave where for urgent family reasons owing
to an injury or illness of a relation, the immediate presence of the employee is indispensable.
Such persons are defined as a person of whom the employee is the parent or the adoptive
parent, or the spouse of the employee or a person with whom the employee is living as
husband or wife, a person to whom the employee is in loco parentis, a brother or sister of the
employee, a parent or grandparent of the employee and other persons as may be prescribed.
The 2006 Parental Leave Act extended such leave to include people in a relationship of
domestic dependency and same-sex partners. The amount of paid time ‘shall not exceed three
days in any period of 12 consecutive months or five days in any period of 36 consecutive
months’.

There is also a provision allowing employees to take 104 weeks leave to care for an ill
person and retain a right to return to work under the Carer’s Leave Act 2001. Such employee
is entitled to carer’s benefit during such time off and there is a general right to return to work
on the same terms as under the Maternity Protection Acts which also gives a right to
alternative employment. Before an employee is so entitled they must have 12 months
continuous service and they are also allowed to have some limited employment or self-
employment during such leave.

7 E.g. HSE Midlands Area v Sweeney EDA0819. In this case the claimant, employed as an emergency medical
technician, was moved to alternative employment during the course of her pregnancy following a risk
assessment to include a medical opinion. Such alternative employment consisted of no loss of salary or
diminution of her terms and conditions of employment. This was not considered to be discriminatory.

498 Maternity Protection (Protection of Mothers who are Breastfeeding) Regulations 2004, S.I. No. 654 of 2004.

49 However, if the employee has three months’ service, the employee may have one week of leave for each month
of service if the child is nearing the upper age for the taking of parental leave.
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There is some evidence*"” that there is a proportionately higher number of claims against

the state sector and a large unionised supermarket (Tesco). However, in particular in relation
to claims against the state sector generally, the high numbers of staff and general security of
employment would have to be taken into account. Gender claims appear to have been the
highest number of claims but it is hard to break that down into the specific subject matter.

1.2. Social security and pension rights

Employees and the self-employed have an entitlement to state maternity benefits during
maternity leave. To qualify for maternity benefit the employee must have 39 weeks of PRSI
(pay related social insurance) paid in the 12-month period before the first day of maternity
leave or at least 39 weeks of PRSI paid since first starting work and at least 39 weeks of PRSI
paid or credited in the relevant tax year, or 26 weeks of PRSI paid in the relevant tax year and
26 weeks paid in the tax year prior to the relevant tax year. The expected date of confinement
must be certified by a registered medical practitioner. Maternity benefit is calculated by
dividing gross income in the relevant tax year by the number of weeks actually worked in that
year. 80 % of this amount is payable subject to a minimum payment of EUR 217.80 and a
maximum payment of EUR 262 per week (rates as of January 2012). Employees retain their
PRSI ‘credits” when they take the additional maternity and adoptive leave. Employees have
no entitlement to state benefit during parental leave, however, they retain their ‘credits’ so
that their social welfare cover is maintained. State employees will have their state entitlements
to pensions continued during such leave. As there is no obligation to pay remuneration during
maternity, adoptive, parental or carer’s leave the employer has no obligation to pay any
employer pension contributions during such periods of leave. However, given that the
provision of pension schemes is becoming more problematic (as a result of so many of them
being in deficit) due to the economic crisis, this may be academic.

1.3. Self-employment

Self-employed women are entitled to maternity and adoptive state benefits in accordance with
their income for the same period of time as employees. However, they have no other
entitlements. A self-employed person must have 52 weeks of PRSI contributions paid at
Class S (the rate for self-employed persons, which for example does not provide for job—
seekers’ benefit) in the relevant tax year, in the tax year immediately before the relevant tax
year, or in the tax year immediately following the relevant tax year. If a worker is going on
maternity leave in 2012, the relevant tax year is 2010. Also, the self-employed cannot take
additional (unpaid) maternity leave because, as they are self—employed, they feel that they
may lose their business due to their unavailability. There are also provisions in the state social
welfare scheme where a worker transfers between employment and self-employment and vice
versa. There is a similar provision for adoptive leave. The female assisting spouse or life
partner does not have an entitlement to such state benefit unless they can show a partnership
arrangement, e.g. family farm but this clearly excludes the assisting partner of a doctor, for
example.

1.4. Access to and the supply of goods and services

The Equal Status Acts 2000-2011 have the same grounds of discrimination as those under the
Employment Equality Acts. In April 2012, there were reports that a pregnant school girl was
denied access to a secondary school with a catholic ethos. The girl had originally been
interviewed by the school in 2009 and it was understood that she was offered a place. She
subsequently became pregnant and her parents informed the school of her pregnancy. In one
case, where a pregnant traveller was denied return passage by an airline, the Equality Tribunal

419 M. O’Sullivan & J. MacMahon Employment Equality Legislation in Ireland: Claimants, Representation and
Outcomes 1LJ 2010 39(32). This was a survey of Equality Tribunal cases in the period 2001 to 2007. Within
the public sector the largest proportion of claims were against state and semi-state bodies. A higher number of
public-sector organisations as opposed to private sector companies had multiple claims against them, e.g.
University College Dublin, the State Training Development Agency, FAS, the state bus service, Bus Eireann
and Dublin Bus, the state postal organisation, An Post, and the Revenue Commissioners.
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decided that it was not the pregnancy that was the reason for the refusal but the stage of the
pregnancy and the issue of safety.*'! A theatre insisted that a mother breastfeeding a two-year
old child must pay for a ticket which was held not to be discriminatory. It was considered that
the m(:‘ﬁlzler and child were not one and the same and thus the claimant did not succeed in her
claim.

2. Gaps in national law

2.1. Employment

On the face of it, the legislation and its application appears to be sufficient, except that there
is no statutory paternity leave (other than on the death of the mother). However, many
employers may provide for paternity leave of usually three days on the birth of a child (e.g. in
the civil service). However, the key area where there are difficulties for female employees is
when they return to work following maternity leave. Given that maternity leave is 26 weeks
and there is an entitlement in addition to that of a further 16 weeks, it can be difficult for an
employee to return to their job and as a result may be offered suitable alternative employment.
In practice, many redundancies arise at this point when a female employee returns to work.
She may also argue that the job that she has been offered is not suitable alternative
employment and as a result she only has the option of remaining in that job and bringing a
claim under the Employment Equality Acts on the grounds of discrimination (which case will
be not be heard for two years), or resign and bring a constructive dismissal claim. There is an
argument that the length of time that an employee is out on maternity leave is considerable
and depending on the nature of employment it can prove problematic. The only way that I can
see that such provision can be strengthened is for the employer to have to show ‘good reason’
as to why the employee cannot return to their contractual job. Another issue that can arise
more particularly where an employee has been out on maternity leave is in relation to
remuneration and bonuses, in particular. Bonuses are generally discretionary.

2.2. Self-employment

It is very hard to assess whether there is discrimination against pregnant self-employed
workers or self-employed workers who have recently given birth, because of the fact that they
may not have been available for work and even if they are available given that they are self-
employed there may be no direct evidence that they are not getting work arising from
pregnancy or matters related thereto. However, it is arguable that there is discrimination more
generally against the female self-employed, more particularly in higher management and from
time to time in the liberal professions. Male self-employed persons do not have any
entitlement to either paternity, (paternity) adoptive or parental leave. However, maternity and
adoptive leave legislation allows for the father to take over any balance of the mother’s leave
in the event of her death during leave, so a self-employed father is entitled to take over the
balance of the leave and receive the benefit. There is also provision in the adoptive leave
legislation for the ‘sole male adopter’ and in such circumstances, he is entitled to adoptive
leave and benefit. A male self-employed person and a male assisting spouse have no
entitlements to paternity leave (other than as above) or parental leave.

' In Kelly v Panorama Holiday Group Limited DEC — S2008 — 007, the claimant maintained that she was
discriminated against on grounds of pregnancy where she was refused passage on a return flight as she was
over 28 weeks pregnant. The tour operator stated that it was the air carrier who refused her passage. At the
time of the refusal, the claimant did not seek clarification as to the precise nature of the refusal to provide
clearance to fly or the requirement for her to have medical certification. She did not seek the precise identity of
the person or the company who was refusing clearance. Therefore in the circumstances it is uncertain as to
whether the correct respondent was named. The issues involved raised safety issues for everyone and it was for
this reason that medical clearance was required. It was also noted that the airline could have sought medical
clearance in a range of situations involving medical difficulties. As it was not the pregnancy which was the
reason but the stage of the pregnancy which could give rise to medical difficulties on the flight, the equality
officer decided that the claimant had not established a prima facie case.

12 Stevens v The Helix Theatre DEC — S2008 — 033.
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2.3. Access to and the supply of goods and services

Private health insurance and related products are community rated, which means that the age
of the insured is not relevant (with the exception of children or students). Various policies
provide for private maternity cover. However, it is envisaged that in time, private health
insurance may become extremely expensive arising from matters of competition in the Irish
insurance market. There does not appear to be any evidence in respect of access to housing*"
in respect of pregnant women, more particularly single mothers.

There are no apparent practices in respect of the provision of medical care for pregnant
women and new mothers save for major cuts in the health service generally. There is a debate
in Ireland again in respect of access to termination of pregnancy following a case two years
ago in the Court of Human Rights. In Irish law, abortion is prohibited under Sections 58 and
59 of the Offences against the Person Act 1861. Under Article 40.3.3 of the Irish Constitution
the State acknowledges the right to life of the unborn and, with due regard to the equal right
to life of the mother, guarantees to respect the mother in national laws. The facts of 4, B and
C v Ireland*'* were that A and B travelled to the United Kingdom for abortions for reasons of
health and/or wellbeing. C, who was in remission from cancer, argued that there was no
procedure by which she could have established whether she qualified for a lawful abortion in
Ireland on grounds of the risk to her life. She therefore travelled to the UK for an abortion. All
three applicants claimed that the restriction on abortion in Ireland violated their right to
respect for their private life under Article 8 of the ECHR. With regard to the first and second
applicants, A and B, the Court concluded that the existing prohibition on abortion in Ireland
struck a fair balance between the right of A and B to respect for their private lives and the
rights invoked on behalf of the unborn. The Court thus found that there had been no violation
of Article 8 of the ECHR by eleven votes to six. With regard to C, the Court concluded
unanimously that Ireland had breached C’s right under Article 8 given the State's failure to
secure effective respect for her private life by reason of the absence of any implementing
legislative or regulatory regime providing an accessible and effective procedure by which she
could have established whether she qualified for a lawful abortion in Ireland.

2.4. Additional information
There is no additional information to report.

3. Involvement of other parties

The main employer’s body, the Irish Business and Employers’ Confederation, along with
some major companies, has produced a Maternity and Parenting Toolkit*"> which identifies
many issues and good practices for employers. There have also been working groups*'
comprised of the social partners to advise on amendments to the legislation*'” which resulted
in the Maternity (Amendment) Act 2004 and the Parental Leave (Amendment) Act 2006.

413 A housing authority or approved body may provide for different treatment in accommodation to persons based

on family size, family status and civil status (inter alia). (Section 6(6) of the Equal Status Act 2000).
414 Judgment of 16 December 2010.
415 IBEC Maternity and Parenting Toolkit (2010); available at http://www.ibec.ie/IBEC/ES nsf/vPages/
HR_best practice~Diversity and_the_integrated_workplace~maternity-and-parenting-toolkit-16-03-
2011?0penDocument, accessed 19 November 2012.
Comprising the social partners, i.e. the various Government Departments, the employer bodies, the trade
unions and other pillars of society.
Report of the Working Group on the Review and Improvement of the Maternity Protection Legislation dated
6 July 2001, http://www.justice.ie/en/JELR/Maternity.pdf/Files/Maternity.pdf, accessed 23 October 2012 and
Report of the Working Group on the Development of the Parental Leave Act 1998 dated 29 April 2002,
http://www.justice.ie/en/JELR/reviewparentalleave.pdf/Files/reviewparentalleave.pdf, accessed 23 October 2012.

416

417
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4. Enforcement and effectiveness

4.1. General

Presently there is a very serious issue in relation to the effectiveness of the legislation as it
now takes approximately two years from the date of claim for a claim to commence hearing.
This delay has arisen due to the volume of claims and the lack of resources due to the
economic situation. This very seriously undermines the effectiveness of the legislation as
claimants and indeed respondents cannot get ready access to justice or to defend a claim. The
procedure is that a claim is filed with the Equality Tribunal and within a short period the
claimant has to send in their submission and then the respondent employer will also file a
replying submission some 18 months prior to the hearing, which is problematic given that the
there may be new case law in the intervening period. Of course, if the parties are agreeable,
there may be mediation but if the mediation fails the case goes back to the end of the queue.
The Department of Jobs, Innovation and Enterprise are presently drafting legislation which is
to have the effect of speeding up the adjudication process in employment disputes. It should
be noted that a claimant can elect to bring their equality claim (at first instance) on the gender
ground to the Circuit Court where if the case can be heard on the Dublin circuit, it can come
on for hearing within approximately three months if the legal pleadings can be completed
speedily (of course, there is the risk of being liable for costs if unsuccessful). It should also be
noted that on appeal to the Labour Court, the case will be heard generally within six months
and likewise if there is an appeal on a point of law, it will only take a matter of months to
come up for hearing.

4.2. Legal redress
The Equality Authority may provide legal assistance by advising or representing a claimant.
Trade unions may act on behalf of a claimant but the claimant must bring proceedings in their
own name. However, in cases where there are sensitive issues involved their names may not
appear on the decision, in order to preserve anonymity. In the event of dismissal, a claimant
can be reinstated or re—engaged (more usually in cases where there are disciplinary issues
involved) or receive up to two years’ compensation under the Unfair Dismissals Acts 1977—
2007. Under the Employment Equality Acts 1998-2011, in the event of a dismissal an
employee may be awarded reinstatement or re-engagement or compensation of an amount
equal to the greatest of 104 weeks’ remuneration, 104 weeks’ remuneration which the
claimant would have received at the date of the reference of the case but for the act of
discrimination or victimisation, or EUR 40 000. Alternatively, the employee may bring a
claim on the gender ground to the Circuit Court where that Court may award compensation
(without limit) for discrimination going back six years. This is the approach that the Irish
statutory regime has taken taking into account the provisions of Marshal I, although bringing
a claim to the Circuit Court provides an additional risk to a claimant because there is the risk
of costs of the action being awarded against them in the event that they lose their action.
There may also be interest awarded in the making of an order for compensation. Where the
claimant is not an employee, the maximum award is EUR 13 000. In addition, there is
provision for access to information prior to issuing proceedings in a case and if the employer
does not provide such information, this will be taken into account in respect of redress. The
Equality Tribunal or the Labour Court can award an order for equal treatment in whatever
respect is relevant to the case and that a person or persons specified in the order take a
specified course of action. In the recent case of O’Brien v Persian Properties,*'® a senior
manager was awarded EUR 315 000 (plus interest) for discrimination and victimisation whilst
pregnant. In general, if there is discrimination on grounds of pregnancy, the redress can be
significant.

The maximum award under the Equal Status Acts 2000-2011 is EUR 6 350, which is a
very low compensatory threshold. Alternatively a claim may be brought on the gender ground

418 DEC - E2012 — 10, http://www.equalitytribunal.ie/Database-of-Decisions/2012/Employment-Equality-
Decisions/DEC-E2012-010-Full-Case-Report.html, accessed 21 August 2012.
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to the Circuit Court where the same open-ended compensation provision applies as under the
Employment Equality Acts. Again of course there is the risk of costs.

4.3. Access to information

It has been reported that there should be improved information for women regarding their
entitlements around pregnancy, maternity leave and return to work. This is relevant, in
particular, among younger women, women with lower levels of education and non-Irish
women. It was also reported that there should be greater employer awareness in relation to
return to work, health and safety and risk assessment.*"”

The Equality Authority has a statutory duty to provide information to the public in
respect of equality, maternity, adoptive, and parental leave legislation.

Research, to date, has advised that there should be further investigation to increase
understanding of the low take—up of maternity benefits among the self~employed and on
temporary contracts. The risk of unfair treatment at work during pregnancy was higher for
younger women and women expecting their second child. Women working in the retail and
wholesale sector or in craft occupations were more likely to have experienced unfair
treatment. Women working in organisations that support the work—life balance or that offered
flexible hours and time—off for family reasons, and women who experienced low levels of
work—family conflict during pregnancy were less likely to have experienced unfair treatment.
Women working in managerial/administrative or skilled manual (craft) occupations during
pregnancy were at greater risk of negative health effects.*” The issue of financial security
was also considered, e.g. receiving full pay during maternity leave, i.e. the state benefit being
topped up to normal remuneration. Receipt of such payment was more common among
women who were already financially secure or who had the support of a partner, had higher
earnings, had degree-level education, were able to take time—off for family reasons and who
worked in the public sector. More vulnerable women such as lone mothers, non-Irish
mothers, women with lower earnings and those with an unemployed partner were less likely
to be in jobs where a top—up of state benefit was provided. Women in more highly paid
occupations are more likely to take up additional (unpaid) maternity leave. The distribution of
employer—provided maternity benefit was strongly skewed towards the more advantaged
groups and those in higher level occupations and could be seen as part of a reward package
for such employees as employers would seek to recruit and retain such employees. The take—
up of parental leave is low. The survey showed that just 18 % of women who returned to
work after maternity leave went on parental leave. Banks et al. stated that the last systematic
study of parental leave was carried out in 2002 by the Department of Justice, Equality and
Law Reform and that only 20 % of eligible workers took the leave and of those women were
84 % and men 16 %. The report mentioned another study in 2001 which found that 40 %
women and 5 % men take parental leave.”' There was a higher take up of parental leave in
the public sector (apart from education) and there is also a link to affordability by the
employee concerned. In conclusion, employees in the public sector and in large private sector
firms can give greater access to benefits to a more diverse group of women. It was also stated
that there should be further investigation into the take-up of parental leave and the reasons for
employer refusal to grant leave or to grant leave in the form requested.

419 1. Banks, D. Watson & H. Russell Pregnancy at Work: A National Survey (2011) Health Service Executive,
Crisis Pregnancy Programme and Equality Authority, http:/www.equality.ie/Files/Pregnancy%20at%20
Work%20A%20National%20Survey.pdf, accessed 21 August 2012.

4201 Banks, D. Watson & H. Russell Pregnancy at Work: A National Survey (2011) Health Service Executive,
Crisis Pregnancy Programme and Equality Authority, Chapter 3, pp. 21-42, http://www.equality.ie/
Files/Pregnancy%20at%20Work%20A%20National%20Survey.pdf, accessed 21 August 2012.

#21 EFILWC 2007 Parental Leave in European Companies, European Foundation for the Improvement of Living
and Working Conditions.
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ITALY - Simonetta Renga
1. Existing legislation and case law

1.1. Employment

The relevant legislation as regards pregnancy and maternity related discrimination is provided
by Decree No. 198/2006, a consolidation Act called ‘Code of Equal Opportunities between
Men and Women’ which gathers all anti-discriminatory provisions regarding gender, and by
Decree No. 151/2001 on the Protection of Motherhood and Fatherhood.

According to Article 25 of the Code of Equal Opportunities, less favourable treatment
related to pregnancy, motherhood or fatherhood, also adoptive, as well as to the respective
rights, is regarded as direct gender discrimination.

At the end of the maternity, paternity or parental leave, workers have the right to return:
a) to the same workplace or, if not possible, to a workplace in the same municipality as the
previous one; b) to the same job or, if that is not possible, to an equivalent job. Furthermore,
Article 56 lays down the right of a woman on maternity leave to benefit at the end of this
period from any improvement in working conditions to which she would have been entitled
during her absence (Article 56 of Decree No. 151/2001).

As regards dismissal, it must also be noted that the protection afforded is much stronger
than required by EU legislation, as it is ensured purely on grounds of pregnancy, regardless of
whether the employer has been informed or not. Moreover, protection is granted during
pregnancy and maternity leave and for a period of 12 months following childbirth. This
dismissal, as well as dismissals on the ground of an application for, or the taking of, parental
leave, is considered equal to discriminatory dismissal and the special remedy (reinstatement)
provided by Article 18 of the Worker’s Statute is enforceable (Article 54 Decree No.
151/2001).

All provisions just described are always granted, also for national and international
adoption and official custody of a child.

Type and size of the employer do not influence the scope of application of the anti-
discriminatory legislation.

The Code of Equal Opportunities provides general protection against victimisation for all
employees and other persons who become the victim of detrimental treatment by their
employer in reaction to obtaining compliance with the principle of equal treatment between
men and women, including the pregnancy, maternity and paternity provisions.

The main items dealt with by published case law regard the interpretation of the
exceptions to the ban on dismissal during pregnancy and the right to the allowance for the
compulsory maternity leave (vertical part-timers, workers performing their job in seasonal
activities, workers whose employment relationship legitimately ended during pregnancy).
Several other cases regard: dismissal on the ground of marriage; the consequences of the lack
of confirmation of the resignation given to the Labour Inspectorate by a working mother or a
pregnant woman (this is the issue of blank resignations);*** the right to time off for illness of
the child (interpretation of the notion of ‘illness’, power of control of the employer etc.); time
off for breastfeeding (personal scope, rights of adoptive parents, including international
adoption, extension of the right for twins). A few cases are to be recorded about conditions to
take parental leave (previous notice to be given by worker), considering compulsory
maternity leave as part of the length of service in a public competition, the right to return to
the same job after taking maternity leave and the legitimacy of the worker’s behaviour if she
does not inform the employer of her pregnancy before recruitment on a fixed-term contract.

422 White dismissals or blank resignations occur when employers force new female workers to sign undated
resignation letters which they use to dismiss them if they become pregnant or are faced with a long-term
illness.
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1.2. Social security and pension rights

Italian law stipulates a period of compulsory absence for working mothers, during which any
work activity is absolutely forbidden. This period lasts 5 months. Working fathers may obtain
paternity leave of the same duration as the mother. This leave, however, is allowed only if the
mother dies or becomes seriously ill, or in the event of abandonment of the child, or if the
child is under the exclusive custody of the father. According to Article 4 of Act No. 92/2012
(temporarily, from 2012 to 2015), fathers are also entitled to three days of paternity leave in
the first five months following the child’s birth, of which two days can be an alternative for
the mother and one day is compulsory for the father. These leaves are also granted for
national and international adoption or fostering.

During the whole period of maternity leave, mothers are entitled to a daily benefit paid
by the National Institute for Social Protection. This benefit is granted to those working in the
private and public employment sectors, to self-employed persons and to professionals. In the
private sector, the amount of the maternity benefit is 80 % of their average overall daily wage,
but most collective agreements provide for a payment of up to 100 %. Women in the civil
service, according to their employment contract, are entitled to an amount equal to their full
wage: thus the social security benefit is supplemented by the employer so as to reach the
normal wage. The same is paid to fathers who take advantage of paternity leave.

To all effects and purposes, periods of leave count towards length of service. During the
leave, figurative contributions are taken into account for pension rights and amounts.

Parental leave is optional and lasts a total of ten months. It may be taken by either the
father or the mother during the first eight years of the child’s life. Parental leave is also
granted for national and international adoption and fostering. During the periods of parental
leave, for the first three years of the child’s life, parents are entitled to a benefit equal to 30 %
of their normal wage for a total of six months for both parents. Figurative contributions are
taken into account for pension rights and amounts. For any leave taken after the child reaches
the age of three, or over the maximum period of six months, benefit is only paid if the
claimant’s earnings are less than 2.5 times the minimum pension paid under the general
compulsory insurance system. In this case, the figurative contribution calculations for pension
purposes are reduced, but the amount can be fully supplemented through redemption of
contributions. Parental leave counts towards length of service.

Occupational schemes, in contrast, do not provide for the recovery of wasted
contributions during pregnancy, motherhood and fatherhood.

1.3. Self-employment

Italy has notified transposition of Directive 2010/41/EU. However, the actual impact of
Directive 86/613/EEC on national regulations has been very weak because the regulations on
access to professions, self-employment, the establishment of companies, small entrepreneurs
(including farmers), family enterprises, agrarian families and conjugal enterprises were not
discriminatory and they did not require any specific intervention.

Article 27 of the Code of Equal Opportunities extends the ban on discrimination to self-
employment, as well as to the establishment, equipment or extension of a business or the
launching or extension of any other form of self-employed activity, as regards access to work,
promotion, professional training and working conditions. The discrimination is expressly
forbidden in relation to marriage, family status or pregnancy, motherhood or fatherhood, also
for adoption.

As a matter of fact, Italian legislation even exceeds EU provisions. The Code of Equal
Opportunities (Article 52-55) implements the principle of substantial equality in the field of
entrepreneurial activity, providing for the promotion of female self-employment through
preferential measures meant to favour access to bank credits and public funds, to improve
professional training and qualifications for women in this field, and to promote the presence
of businesses owned or managed by a high percentage of women in the most innovative
sections of different production sectors.

According to Decree No. 151/2001 (on Sustaining Fatherhood and Motherhood), self-
employed women are entitled to a maternity allowance, independent of their decision whether
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or not to suspend their work activity. The allowance is paid for five months and amounts to
80 % of the minimum pay for contribution purposes. Self-employed women also have a right
to a parental leave of three months during their child’s first year. During maternity and
parental leave, pension contributions are calculated as if the woman were working.

Ministerial Decree 12-7-2007 provides for women employed on project work, who
are de facto employees, although technically self-employed, a 5-month compulsory leave
period, during which they are paid a maternity allowance. During this leave period, pension
contributions are calculated as if the woman were working.

Women practising a liberal profession are also entitled to five months of maternity
allowance, independent of work. The allowance amounts to 80 % of five/twelfths of the
yearly income earned during the two years preceding the birth. During this leave period,
pension contributions are calculated as if the woman were working.

All the described leaves are also granted for national and international adoption and
fostering.

Article 4, Paragraph 5, of Decree No. 151/2001 states that in businesses where self-
employed women are engaged, if women go on maternity leave they can be replaced, in the
first year after childbirth or after the child entered the family in the event of adoption, by an
employee working on a fixed-term contract and (if the enterprise employs less than 20 people)
with special reductions in contributions for the business. In this respect, therefore, there is
equalization as regards women in the legislation governing employees and self-employed
persons.

1.4. Access to and the supply of goods and services

EC Directive 2004/113/EC has been implemented by Decree No. 196/2007, which adds ten
articles to the Code of Equal Opportunities. The Decree repeats the text of the Directive
literally.

There is no definition of pregnancy and maternity discrimination as regards the access
and supply of goods and services in our legislation, and nor is specific protection provided for
women against discrimination related to breastfeeding.

Less favourable treatment of women for reasons of pregnancy and maternity is, however,
expressly considered equal to direct gender discrimination by Decree No. 196/2007,
following the copying out of the Directive, which in this case has produced positive results.
We do not use a comparator for discrimination related to pregnancy and maternity.

In Italy there is no special attention to rights and obligations linked to pregnancy and
maternity in the goods and services sectors. The effectiveness of women’s rights provided by
legislation mainly depends on the efficiency of Health and Social Services at the local level.
Specific protection is provided for pregnant women in the National Health System, as all
clinical tests related to pregnancy as well as the majority of other clinical tests are free of
charge. Specific exemption from fees is also provided for fathers for tests linked to the health
of their child.

2. Gaps in national law

2.1. Employment

The protection of working mothers and fathers under Italian law is very comprehensive in
comparison with EU standards and complies with the relevant directives, sometimes even
greatly exceeding EU protection.

The situation as regards pregnancy and maternity/paternity has even further improved
after the implementation, through Decree No. 5/2010, of the Recast Directive, when less
favourable treatment related to pregnancy, motherhood or fatherhood, also adoptive, as well
as to the respective rights, was finally considered equal to direct gender discrimination
(Article 25 Code of Equal Opportunities). This feature allows the claimant to benefit from
specific procedural rules and to obtain stronger remedies provided by the law for cases of
discrimination. This amendment even exceeds the obligations stated at EU level, as it is not
limited to women, as expressly provided by Article 2 Paragraph 2c) of the Recast Directive,
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but also includes men and adoptive parents. Moreover, Article 27 of the Code of Equal
Opportunities, as modified by Decree No. 5/2010, bans discrimination as regards access to
work, promotion, professional training and working conditions. In particular, discrimination is
expressly forbidden in relation to marriage, family status or pregnancy, motherhood or
fatherhood, also for adoption. As regards the provisions of adequate rights during leave, it is
important to refer to Article 56 of Decree No. 151/2001, as modified by Act No. 101/2008,
which lays down the right of a woman on maternity leave to benefit, at the end of this period,
from any improvement in working conditions to which she would have been entitled during
her absence. Furthermore, Article 22 of Decree No. 151/2001 stipulates that compulsory
maternity leave is to be counted as actual work as regards seniority, annual holidays and
thirteenth-month bonus and that, for the purposes of promotion, maternity leaves are to be
regarded as periods of employment, unless special requirements have been made for that
purpose by collective agreements. Women are also granted paid time off from work for
antenatal examinations. The EU requirements on guidelines for the assessment of hazardous
agents/processes and assessments/information on specific risks and consequent actions to be
taken have been transposed into the Italian system by Decree No. 151/2001. If the working
conditions are held to be prejudicial to the mother or the child, the Labour Inspectorate may
change the woman’s job; if the woman is moved to an inferior job she maintains her pay
level. Moreover, the Labour Inspectorate may, on the basis of a medical examination, exempt
the employee from work if the mother or the child has serious health problems or if the
working or environmental conditions are held to be prejudicial to their state of health and the
worker cannot be transferred to a more suitable job; for this period of work suspension an
extension of paid maternity leave is provided. Article 53 of this Decree also provides for a
ban on night work for pregnant women and for a period of 12 months following childbirth.
Periods of paid leave are taken into account for pension purposes.

The issue of the so-called ‘blank resignation’ has recently come to the attention of public
opinion and political debate. It refers to an undated resignation letter signed by a worker at the
time of recruitment so as to be used by the employer to make the worker resign when needed
(i.e. when pregnant). Often the employer makes recruitment conditional on signing such a
letter. An investigation of national newspaper La Repubblica, which caused a certain echo on
many websites, highlighted the remarkable increase of this unlawful practice and its negative
impact on women, who are already particularly affected by the serious economic crises,
including a high percentage of unemployment. The paper reports that 15 % of workers, i.e.
about two million, has been subjected to this form of blackmail. According to the data
published by La Repubblica, about 800 000 women each year leave their job before giving
birth and the risk that they have been forced to take this decision by their employer is very
high. Recently, 14 women submitted an appeal to the new Minister of Labour Elsa Fornero to
tackle this problem.** In response to this, the recent Act No. 92/2012, known as ‘The labour
market reform from a perspective of growth’, changed Article 55, Paragraph 4 of Decree No.
151/2012, extending the period during which mutual termination of the employment contract
or resignations of working mothers shall be signed in front of an inspector of the Minister of
Labour. This period now starts at the beginning of the pregnancy and ends when the child
reaches the age of three. The same rule applies to the father as well as to adoptive parents or
persons who have been given the official custody of a child from birth/entering the family.
The personal scope and the length of the period of protection have surely been strengthened
by the recent reform. However, at first, some doubts arose from the new rules regarding the
consequences of violation of the procedure. In fact, the previous rules referred to validation as
a condition of validity and case law deemed the non-confirmed resignation to be null and

43 Qee: http://www.senonoraquando.eu/?tag=dimissioni-in-bianco; http://www.lettera43.it/economia/aziende/
35121/le-donne-contro-le-dimissioni-in-bianco.htm; http://www.asca.it/news-Lavoro__Finocchiaro
cancellare_la_vergogna_delle dimissioni_in_bianco-1115958-FOT.html; http://www.basilicatanet.it/
basilicatanet/site/Basilicatanet/detail.jsp?sec=1005&otype=1012&id=581125; http://inchieste.repubblica.it/
it/repubblica/rep-it/inchiesta-italiana/2012/01/19/news/quella_legge cancellata da_berlusconi_che
piega 1 neo-assunti-28433142/; http://www.cgil.it/rassegnastampa/articolo.aspx?1D=7722;

http://www.lavoro.gov.it/Lavoro/AreaStampa/comunicati/2012_01_03.htm, accessed 7 November 2012.
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void, while Article 55 provides that the efficacy of the resignation is suspended until it is
signed in front of the Labour Inspectorate, and this could give rise to an interpretation which
allows the resignation lawfully produces its effect after the period of three years.

In addition, the reform reintroduced a general mechanism of validation of all workers’
resignation or mutual termination of employment contracts, which had existed in the past
before being abolished by the centre-right Government just a few months after its coming into
force. Now resignations or mutual termination must be validated by an official of the Minister
of Labour or the local public employment services or by the bodies specified by national
collective agreements or by the completion of a specific form to be sent to the employment
services.

If they are not validated, the employer has to request by written the employee to confirm
the resignation and the termination of the working relationship is on condition that, within
seven days from this written request, the employee does not withdraw the resignation or just
does not answer. During this period the employee can withdraw the resignation or the consent
to mutual termination so as to be reinstated at work. Moreover, after thirty days from
resignation or mutual termination, in case the latter were not validated and the employer did
not request the employee to confirm them as mentioned above, the resignation or mutual
termination has definitely no effect.

The employer who uses blank resignation forms will be subject to an administrative or, in
certain circumstances, a penal sanction.

Several published cases regard blank resignation of working mothers. The Tribunal of
Firenze on 12 December 2005** stated that if the resignation is not validated this means that
the work relationship is not terminated; the employee, therefore, has the right to go back to
work and to receive remuneration, plus compensation, currency revaluation and legal interest
for the months in which the worker was kept out of work (in the same sense as the Tribunal of
Milano on 12 July 2007).** Other cases concern the relevance of being aware of the
pregnancy for these rules to be enforced. The Court of Appeal of Firenze on 9 September
2006 ruled that Article 55 was enforceable despite the fact that the employer did not know
about the pregnancy of the worker**® and the Tribunal of Treviso on 4 January 2007* ruled
that Article 55 was enforceable only if the employee knew about her pregnancy when she
resigned.

As regards the practice of blank resignation in general, no cases are to be recorded nor on

the new neither on the previous general mechanism of validation of all workers’ resignation
or mutual termination of employment contracts.
As regards the period before the issue of this ruling, very scanty case law directly reflected
the difficulty to give evidence of the blackmail by the employee. This obstacle has been
expressly taken into consideration in judgment of Tribunal of Arezzo of 21 October 2008 (//
Lavoro nella Giurisprudenza 2009, p. 398) where the judge deemed that the real will of the
worker could be inferred by a series of factors, in contrast with the resignation: the text of the
letter was typewritten while only the date was written in ink; no specific facts showed the will
of the worker to resign as the investigation proved he came back to work after the illness
taking with him his workbag and the same day of the resignation he asked for the intervention
of a union representative; moreover, it was very unlikely he decided straight off to leave the
job, considering his familiar burden and mortgage.

Another similar case dates back to 1984 where the Pretura of Milano of 22/06/1984
(Lavoro80 1984, p. 1195) ruled the blank resignation, which allows the employer to date it at
will, is null and void as it infringes the imperative ruling of dismissal; however, if it disguises
a different agreement between the employer and the employee aimed at interrupting the
working relationship it can be valid and this last agreement prevails on the blank resignation.

bS]

424 Rivista Critica di Diritto del Lavoro 2006, p. 616.

3 In Orientamenti di giurisprudenza del lavoro 2007, 1, p. 847.
26 Toscana giurisprudenza 2006, p. 301.

4 Rass.giur.lav.Veneto 2007, 1, 49.
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Another case dealing with the issue and especially with the penal relevance of blank
resignation has been ruled by the Court of Cassation. The Court of Cassation no. 32525 of 1
July 2010 (Foro Italiano 2011, part 11, col. 100) ascertained a crime of extortion in a case
where the employer exploited economic difficulties and the precarious situation of labour
market so as to oblige the employees to accept worst working conditions. The case regarded
an activity of illegal hiring where the formal/apparent employer kept for himself a part of the
remuneration due to the workers, who were sent to different undertakings; the interceptions
gave evidence that he stressed the workers to induce them to stop leaves for illness or
accidents at work and that he obliged them to sign blank resignation with the aim of avoiding
legal limits to dismissal and of facilitating business’ winding up or closing. In this case, the
ordinary custom to oblige the workers to sign a letter of blank resignation to be used also
without their knowledge has been valued by the judge as the evidence that the workers were
permanently blackmailed in order to obtain their acceptance of all requirements and decisions
of the employer.

It is quite unusual in Italy for fathers to take parental leave. The gender pay gap and the
fact that men are the main breadwinners have a great influence on this. As parental leave is
calculated as a percentage of the worker’s pay, it is more convenient for families to lose part
of the woman’s pay than of the man’s pay, because men earn much more than women and the
percentage of pay lost in the event of parental leave is higher for men than for women. As a
measure to encourage fathers to take parental leave, the maximum total length of the leave
awarded per child was increased from ten to eleven months if the father uses at least three
months. Moreover, to reduce the negative effects of parental leave on the organisation or
business, it is provided that employers can offer fixed-term contracts and the worker who will
substitute the working mother can begin to work under this contract already up to one month
before (or even earlier if provided by collective bargaining)she will leave, so that the worker
taking leave can train his or her replacement. For small companies (employing less than 20
workers), a 50 % reduction in contribution is provided for the recruitment of persons
replacing workers on parental leave.

2.2. Self-employment

As described above, the ban on discrimination has been extended to self-employment, as
regards access to work, promotion, professional training and working conditions, and
discrimination related to marriage, family status or pregnancy, motherhood or fatherhood,
also for adoption, is expressly prohibited.

As regards maternity, paternity and parental leave, there are two main gaps. The first one
involves fathers, as they are not granted any kind of allowance, neither paternity nor parental
allowance. The Constitutional Court intervened in this issue with a decision of 11-14 October
2005, No. 385, declaring illegitimate the provisions that denied maternity leave to a father
practising a liberal profession instead of the mother.*** The problem remains for all other self-
employed categories of fathers, compared with fathers under a contract of employment.

The second gap concerns helping spouses, who can only benefit from measures that do
not depend on the performance of a specific work activity, such as the maternity allowance
provided for mothers who are not covered by the social security system and earn less than a
certain amount.

2.3. Access to and the supply of goods and services
From a general point of view, in Italy there is no debate as regards differences in access to or
prices of services based on pregnancy and maternity, and such differential treatment seems to
be, on the basis of the information available, very rare.

The effectiveness of women’s rights provided by legislation mainly depends on the
efficiency of Health and Social Services at the local level. In Italy sex-segregated services are
regarded as a very marginal problem. The general opinion is that it could only have a slight

428 published in OJ 19 October 2005, No. 42 — Special Issue No. 1.
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indirect influence on the achievement of gender equality at work, by avoiding social
stereotypes.

Article 4(2) of Directive 2004/113/EC has been applied to maintain the exemption from
fees for all clinical tests related to pregnancy and for certain clinical tests during the same
period. Moreover, having children is regarded as a preferential ground to have access to
public housing, while having more than one child is a preferential ground to gain access to a
public kindergarten.

2.4. Additional information

The main problem in Italy is not related to a lack of legislation. Indeed domestic legislation is
in line with the EU directives and most of the time even exceeds EU legislation. The main
issue is that of effectiveness of legislation: workers tend to refrain from exercising their rights
as they are afraid of the consequences with their employer. In particular, in case of fixed-term
contracts or project work or other types of temporary work positions, they are afraid that their
contract will not be renewed. This is especially true for new generations: the majority of
young people, the potential parents, work in precarious jobs, lacking a secure and constant
income as well as the respective pension and insurance contributions. This deprives them of
the choice to exercise their rights.

The only answer to this is to change the social stereotypes of the distribution of roles
within the family. This means improving leave provisions for men and improving services
facilities, such as kindergartens. In particular, access to social services, such as créches,
school holiday camps and other school activities, mainly depend on the revenue of the
parent/s and the offer is dramatically insufficient in comparison with the needs of families
(both of employed and self-employed parents). A weak attempt at making services more
readily available was made by recent Act No. 92/2012, which introduces paid vouchers for
baby-sitting services: these will be made available to mothers from the end of their
compulsory maternity leave for the following eleven months as an alternative to the parental
leave. The amount of the voucher will depend on the family income. The fact that the
vouchers are not made available to fathers can be regarded as a step in the wrong direction
regarding the recognition of the relevance of the role of paternity in the labour market, which
is very difficult to reconcile with the principle of equality.

Provisions on reconciliation would also be useful. A good example here is Article 9 of
Act No. 53/2000, as modified by Article 38 of Act No. 69/2009, which provides for an
important measure for the promotion of reconciliation, namely the allocation of part of the
Fund for Family Policies to public or private businesses and to associated businesses that
enforce collective agreements on the targeted positive actions: i.e. adopting a flexible working
schedule allowing part-time work, tele-work, home-work, flexible hours and other measures;
providing for innovative systems of job evaluation of those who are involved in family care
activities in order to avoid their marginalisation; re-entry of workers into the labour market
after a period of leave; organising innovative services to meet the workers’ needs of
reconciliation, e.g. by coordinating working and opening hours within the relevant town, with
the participation of businesses, trade unions and public authorities. These projects are oriented
towards both parents and those engaged in the care of disabled family members.

3. Involvement of other parties

A central role in the field of prevention of pregnancy and maternity discrimination is played
by the Equality Advisors (i.e. the Equality bodies), who can conduct independent surveys,
publish independent reports and make recommendations on the implementation of gender
equality. Moreover, Italian legislation empowers the Equality Advisors to assist victims of
discrimination. They can act directly in their name in cases of collective discrimination, even
where the employees affected by the discrimination are not immediately identifiable.
Regional and Provincial Advisors can also proceed when delegated by an individual
employee or can intervene in a procedure initiated by the latter.
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Associations and organizations promoting the respect for equal treatment between
male and female workers are entitled as well to act on the workers’ behalf.

Trade unions can be delegated by the worker to act on his/her behalf in the event of
discrimination, receive gender data on personnel from businesses employing more than 100
workers, and can ask to be allowed to participate in the financing of positive action plans.
There are no other legislative provisions aimed at supporting the social partners’ role in
compliance with and enforcement of gender equality law in general. The social partners’
sensitivity in these issues, however, is still not uniform in all regions and sectors.

Decree No. 5/2010 provides that collective agreements can adopt specific measures,
including guidelines and codes of best practice, aimed at the prevention of all forms of
discrimination, but does not mention any kind of incentive for it.

Unfortunately, our country has not yet cultivated a culture of good practices.
Furthermore, there is no systematic collection of data on good practices, hampering their
promotion and quality improvement.

We can, however, recall, as an example, the agreements of cooperation between Equality
Advisors and labour law inspectors, which have been signed by local Equality Advisors and
Provincial Labour Inspectorate on the implementation of gender equality legislation. These
agreements were concluded after the 2007 national convention between the National Labour
Inspectorate at the Ministry of Labour and the National Network of Local Equality Advisors.
The parties to these agreements committed themselves to taking any initiative useful to
implement gender equality and to prevent discrimination. These agreements are an extremely
important step for maintaining and improving the coordination of activities between
provincial inspectorates and local Equality Advisors for the purpose of implementing gender
equality and monitoring the labour market from the perspective of the gender dimension.

A local initiative can be also recorded as an attempt to counteract the phenomenon of
white dismissals, before the approval of Act No. 92/2012. In recent years, the Department of
the Ministry of Labour of Pistoia in Tuscany has run a campaign against blank resignation in
local newspapers, on the radio and in businesses as well, trying to inform workers and
inviting them to denounce this unlawful practice. In particular, they advised workers who
signed such a resignation to get in touch with the local department of the Ministry of Labour
and send a letter where she/he declares that she/he was forced to resign by the employer. The
Office will not open this letter but keep it as pre-established proof of ‘hidden dismissal’ to be
used also many years later. The officers of the Ministry of Labour helped many workers to
return to their job in this way.**

4. Enforcement and effectiveness

4.1. General
We do not have empirical studies on this issue. However, see the discussion in 2.4. above.

4.2. Legal redress

As we said, less favourable treatment related to pregnancy, motherhood or fatherhood, also
adoptive, as well as the respective rights, is regarded as direct gender discrimination. The
same goes for dismissals linked to pregnancy, maternity and the taking of maternity or
parental leave, which are considered equal to discriminatory dismissal.

The consequence is that all remedies and sanctions provided by anti-discrimination
legislation are applicable. In particular, as regards dismissals, the special remedy of
reinstatement provided by Article 18 of the Worker’s Statute is enforceable (Article 54
Decree No. 151/2001). More in general, the remedy of annulment is enforceable for
discriminatory acts. The revocation of public benefits or even the exclusion, for a certain

429 Qee in: http://inchieste.repubblica.it/it/repubblica/rep-it/inchiesta-italiana/2012/01/19/news/quella_legge
cancellata da berlusconi che piega i neo-assunti-28433142/; http://qn.quotidiano.net/politica/2012/01/03/

646937-basta_dimissioni_bianco_donne.shtml; (http://inchieste.repubblica.it/it/repubblica/rep-it/inchiesta-

italiana/2012/01/19/news/quella_legge cancellata_da_berlusconi_che piega i _neo-assunti-28433142/;
http://www.cgil.it/rassegnastampa/articolo.aspx?ID=7722), accessed 7 November 2012.
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period, from any further awarding of financial or credit incentives or from any public tender is
also provided as a remedy in the event of established direct or indirect discrimination. Minor
criminal sanctions are provided for the infringement of the prohibition on discrimination in
access to work and working conditions, and administrative sanctions are provided for the
protection of motherhood and fatherhood. Compensation for economic harm can be awarded
following the general principles on contractual and extra-contractual liability. Compensation
for non-economic harm, which in the Italian system is limited to cases expressly defined by
law, is also provided by the Code on Equal Opportunities, but only